
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF NEW YORK 

 

WILLIAM INDELICATO, on behalf of 

himself and others similarly situated, 

 

 Plaintiffs, 

 

v. 

 

LIBERTY TRANSPORTATION, INC. 

 

 Defendant. 

 

  

 

 

 

Case No. 1:18-cv-00253 

 

 

 

Defendant’s Motion to Dismiss  

 

PLEASE TAKE NOTICE that Defendant Liberty Transportation, Inc. 

(“Liberty”), pursuant to Federal Rule of Civil Procedure 12(b)(2) and the Local and 

Individual Rules of this Court respectfully requests this Court dismiss Plaintiff’s 

Complaint (ECF No. 1) with prejudice pursuant to Federal Rule of Civil Procedure 

12(b)(2). The basis for Liberty’s request is set forth in the contemporaneously filed 

Memorandum of Law in Support of Motion of Dismiss and supporting Declaration of 

Lori Runzo, which are incorporated by reference here. In short, Liberty is not subject 

to personal jurisdiction in New York because it is Pennsylvania motor carrier with 

its principal place of business in Pennsylvania; it has no property, employees, or bank 

accounts, and transacts no business in New York; all contacts between Plaintiff and 
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Liberty occurred in Pennsylvania; and Plaintiff’s wage claims do not arise out of and 

are not directly related to any contacts Liberty has with New York.  

PLEASE TAKE FURTHER NOTICE that, unless enlarged by the Court, or 

agreement of the parties with Court approval, Plaintiff’s deadline to respond to 

Liberty’s motion is June 6, 2018 and that Liberty intends to file and serve reply 

papers prior to the return date of this motion and within the time permitted by Local 

Civil Rule 7(b).  

 

Dated: May 23, 2018    Respectfully submitted, 

 

 

/s/Charles Andrewscavage   

Charles Andrewscavage (# 4889242) 

candrewscavage@scopelitis.com 

SCOPELITIS, GARVIN, LIGHT, HANSON & 

FEARY, P.C. 

30 West Monroe Street, Suite 600 

Chicago, IL 60603 

Telephone: (312) 255-7200 

Fax: (312) 422-1224 

 

Counsel for Defendant Liberty 

Transportation, Inc. 
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Certificate of Service 

 The undersigned certifies that on May 23, 2018, the foregoing Motion to 

Dismiss was filed electronically. Notice of this filing will be served on all counsel of 

record by operation of the Court’s electronic filing system. Parties may access this 

filing through the Court’s system. 

/s/Charles Andrewscavage   

Charles Andrewscavage 

 
4851-3252-1574, v. 1 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF NEW YORK 

 

WILLIAM INDELICATO, on behalf of 
himself and others similarly situated, 

 

 Plaintiffs, 

 

v. 

 

LIBERTY TRANSPORTATION, INC. 

 

 Defendant. 

 

  

 

 

 

Case No. 1:18-cv-00253 

 

 

 
 

Memorandum of Law in Support of Defendant’s Motion to Dismiss  
 

I. INTRODUCTION 

This motion raises the question of whether Plaintiff William Indelicato 

(“Indelicato”)—a resident of New York who signed an independent contractor 

agreement within Pennsylvania to perform transportation services across the 

country—can sue Defendant Liberty Transportation, Inc. (“Liberty”)—a 

Pennsylvania motor carrier with its principal place of business in Pennsylvania that 

owns no property, has no employees, and transacts no business in the State of New 

York—in this Court for violations of the Fair Labor Standards Act and New York 

Labor Law. In brief, he cannot; the Court lacks personal jurisdiction over Liberty 

under both New York’s long-arm statute and the Due Process Clause. To find 
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otherwise, based on the Complaint and the factual record here, would require the 

Court to ignore well-established Supreme Court and Second Circuit precedent 

regarding when a Court can exercise jurisdiction over a defendant. Indelicato’s 

Complaint must be dismissed. 

II. STATEMENT OF FACTS 

Indelicato is a resident of New York. Compl., ¶ 4. Liberty is a Pennsylvania 

motor carrier with its principal place of business in Greensburg, Pennsylvania. 

Compl., ¶ 5; Declaration of Lori Runzo (“Runzo Decl.”) (attached as Exhibit A), ¶¶ 3, 

4. Indelicato and Liberty entered into a Contractor Agreement under which Indelicato 

agreed to provide equipment and driving services to transport goods for Liberty’s 

customers in exchange for compensation. Id., ¶¶ 10, 12. Indelicato traveled to 

Pennsylvania to review and sign the Contractor Agreement in March 2017. Id., ¶ 10.  

All business decisions related to Indelicato and all communications by Liberty 

with Indelicato were made out of Liberty’s facility in Greensburg, Pennsylvania. Id., 

¶¶ 13, 14. Liberty has facilities in six states, none of which is New York. Id., ¶¶ 6-8. 

Liberty has no employees in New York, pays no taxes to the state, and holds no bank 

accounts in the state. Id., ¶ 8. Liberty’s independent contractor drivers occasionally 

deliver goods into New York and may drive through the state, but the miles Liberty’s 

contractors travel in New York account for less than 1% of the total miles travelled 

each year by contractors operating under Liberty’s Department of Transportation 

motor carrier operating authority. Id., ¶ 16. Indelicato himself spent less than 10% of 

his time traveling on dispatched miles within New York. Id., ¶ 17. Liberty entered 
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into independent contractor agreements with ten or fewer New York residents in the 

last six years. Id., ¶ 9. Liberty has no other contacts with New York. Id., ¶ 19.  

III. ARGUMENT 

A. Applicable Standard 

To survive a motion to dismiss, a plaintiff must make a prima facie showing 

that jurisdiction exists by pleading “facts that, if credited by the ultimate trier of fact, 

would suffice to establish jurisdiction over the defendant.” In re Terrorist Attacks on 

September 11, 2001, 714 F.3d 659, 673 (2d Cir. 2013) (quoting Chloé v. Queen Bee of 

Beverly Hills, LLC, 616 F.3d 158, 163 (2d Cir. 2010)). In determining whether a 

plaintiff has met his or her burden, a court should not “draw argumentative 

inferences in the plaintiff’s favor” and should not “accept as true a legal conclusion 

couched as a factual allegation.” Id. (citations omitted); see also Seetransport Wiking 

Trader Schiffarhtsgesellschaft MBH & Co., Kommanditgesellschaft v. Navimpex 

Centrala Navala, 989 F.2d 572, 580 (2d Cir.1993) (“The allegations in the complaint 

must be taken as true to the extent they are uncontroverted by the defendant's 

affidavits. If the parties present conflicting affidavits, all factual disputes are resolved 

in the plaintiff's favor, and the plaintiff's prima facie showing is sufficient 

notwithstanding the contrary presentation by the moving party.” (internal quotation 

marks omitted)). 

A court considering a motion to dismiss for lack of personal jurisdiction may 

consider “all pertinent documentation submitted by the parties” because such a 

motion is “inherently a matter requiring the resolution of factual issues outside of the 
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pleadings.” Beeney v. InSightec, Inc., No. 13 CIV. 8022 GBD, 2014 WL 3610941, at *2 

(S.D.N.Y. July 7, 2014). 

B. The Court Should Dismiss the Complaint for Lack of Personal 
Jurisdiction Pursuant to Federal Rule of Civil Procedure 12(b)(2).  
 
A federal court entertaining a federal question has personal jurisdiction over a 

defendant if the exercise of such jurisdiction (1) is permitted under New York’s long-

arm statute, and (2) comports with due process. See Best Van Lines, Inc. v. Walker, 

490 F.3d 239, 244 (2d Cir. 2007) (noting that the reach of New York’s long-arm statute 

does not extend to the limits of the Due Process Clause; therefore analysis of personal 

jurisdiction questions involve two inquiries, one statutory and one constitutional); 

Beeney, 2014 WL 3610941, at *2 (“there must be a statutory basis for the exercise of 

jurisdiction under the applicable state law, here New York law; and exercise of 

jurisdiction must comport with due process”). If jurisdiction is statutorily 

impermissible, a court need not reach the question of its constitutionality. Best Van 

Lines, 490 F.3d at 244.  

This Court does not have personal jurisdiction over Liberty because 

Indelicato’s claims do not arise out of any transaction of business by Liberty in the 

State of New York. Even if the Court did have jurisdiction under New York’s long-

arm statute, Liberty does not have sufficient minimum contacts with the state to 

justify the exercise of either general or specific personal jurisdiction in accordance 

with due process.  
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1. The Court Lacks Personal Jurisdiction Under New York’s Long-
Arm Statute.  
 

Under New York’s long-arm statute, a court may exercise personal jurisdiction 

over a non-resident defendant who, in relevant part, “transact[s] business within the 

state.” 35 N.Y. C.P.L.R. § 302(a)(1).1 Further, “the claim against the non-domiciliary 

must arise out of that business activity.” CutCo Indus. v. Naughton, 806 F.2d 361, 

365 (2d Cir.1986) (citing McGowan v. Smith, 437 N.Y.S.2d 643 (1981)). “Thus, there 

must be a substantial nexus between the defendant's contact with the forum—the 

‘business transaction’—and the plaintiff's claims against the foreign party.” Beeney, 

2014 WL 3610941, at *2–3.  

                                            
1 Indelicato asserts no facts that would support the conclusion that Liberty is subject 
to general personal jurisdiction in this Court pursuant to 35 N.Y. C.P.L.R. § 301, 
which requires a defendant to be “engaged in such a continuous and systematic course 
of ‘doing business’ in New York as to warrant a finding of its ‘presence’ in the state.” 
Jazini v. Nissan Motor Co., 148 F.3d 181, 184 (2d Cir. 1998). Nor has Indelicato 
asserted any facts supporting the conclusion that Liberty would be subject to specific 
personal jurisdiction pursuant to 35 N.Y. C.P.L.R. § 302(a)(3), which permits a court 
to exercise jurisdiction over a cause of action arising out of a defendant’s commission 
of a tortious act without the state causing injury to a person in the state if the 
defendant “(i) regularly does or solicits business, or engages in any other persistent 
course of conduct, or derives substantial revenue from goods used or consumed or 
services rendered, in the state, or (ii) expects or should reasonably expect the act to 
have consequences in the state and derives substantial revenue from interstate or 
international commerce.” Even if the alleged failure to pay minimum wage or taking 
of deductions is considered a “tortious act,” Indelicato has alleged no injury in the 
state arising out of Liberty’s conduct. See Mareno v. Rowe, 910 F.2d 1043, 1046 (2d 
Cir. 1990) (“An injury . . . does not occur within the state simply because the plaintiff 
is a resident. The situs of the injury is the location of the original event which caused 
the injury, not the location where the resultant damages are subsequently felt by the 
plaintiff.”) (internal citations omitted). Here, the situs of the events that allegedly 
caused Indelicato’s injuries all occurred in Pennsylvania, because all Liberty 
decisions are made there and Indelicato signed his Contractor Agreement there. 
Runzo Decl., ¶¶ 10, 14. 
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For the purposes of § 302(a)(1), an individual “transacts business” when “he 

purposefully avails himself of the privilege of conducting activities within New York, 

thus invoking the benefits and protections of its laws.” CutCo Indus., 806 F.2d at 365; 

see also Best Van Lines, 490 F.3d at 246. The question of whether an out-of-state 

defendant “transacts business” in New York is determined by considering a variety 

of factors, including:  

(i) whether the defendant has an on-going contractual relationship with 
a New York corporation; (ii) whether the contract was negotiated or 
executed in New York and whether, after executing a contract with a 
New York business, the defendant has visited New York for the purpose 
of meeting with parties to the contract regarding the relationship; (iii) 
what the choice-of-law clause is in any such contract; and (iv) whether 
the contract requires franchisees to send notices and payments into the 
forum state or subjects them to supervision by the corporation in the 
forum state. 
 

Agency Rent A Car Sys., Inc. v. Grand Rent A Car Corp., 98 F.3d 25, 29 (2d Cir. 1996) 

(internal citations omitted); Stamper Tech., Inc. v. 3DCD, LLC, No. 11-CV-6152-CJS, 

2012 WL 12875287, at *4 (W.D.N.Y. July 11, 2012). The determination of whether a 

defendant transacts business for the purposes of the statute is based on the totality 

of the circumstances. Id. And it is well settled that merely mailing payments into the 

state, communicating with plaintiffs in the state, or advertising online is insufficient 

to constitute transacting business. See, e.g., Ainbinder v. Potter, 282 F. Supp. 2d 180, 

189 (S.D.N.Y. 2003); A.W.L.I. Grp., Inc. v. Amber Freight Shipping Lines, 828 F. 

Supp. 2d 557, 566 (E.D.N.Y. 2011). 

Indelicato’s sole basis for personal jurisdiction is that Liberty “conduct[s] 

business in this judicial district.” Compl. ¶ 5. This allegation is insufficient to support 
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a finding that Liberty transacted business in New York and that his claims arise from 

such transactions. See Hume v. Lines, No. 12-CV-6378-FPG-JWF, 2016 WL 1031320, 

at *12-13 (W.D.N.Y. Mar. 8, 2016) (general allegation that company conducted 

business in New York found insufficient to establish company transacted business in 

New York for the purposes of the long-arm statute). 

Based on the totality of the circumstances, Liberty cannot be subject to 

personal jurisdiction in New York. Indelicato’s claims arise from his agreement to 

provide equipment and driving services for Liberty. Compl., ¶ 8. Indelicato and 

Liberty negotiated and signed the Contractor Agreement in Pennsylvania. Runzo 

Decl., ¶ 10. No employee of Liberty ever traveled to New York regarding Indelicato’s 

agreement or that of any other contractor. Id., ¶ 18. In addition, the Contractor 

Agreement Indelicato signed with Liberty includes a choice-of-law clause requiring 

that all disputes related to the interpretation or enforcement of the agreement be 

brought in Pennsylvania. Id., ¶ 11, Attachment 1, § 25. Moreover, Liberty’s drivers 

perform an insignificant amount of driving through the state of New York and rarely 

deliver into the state. Id., ¶¶ 15, 16. Indelicato himself spent the vast majority of his 

time performing work outside the state. Id., ¶ 17. Liberty has no property or 

employees in New York and makes all business decisions from its headquarters in 

Pennsylvania. Id. ¶¶ 8, 14. Thus, there is no basis for this Court to exercise personal 

jurisdiction over Liberty. 
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2. The Court Lacks Personal Jurisdiction Under the Due Process 
Clause. 
 

Even if this Court is reluctant to find that it has no personal jurisdiction over 

Liberty under New York’s long-arm statute, it should still grant Liberty’s motion 

under the Due Process Clause. The exercise of personal jurisdiction over a defendant 

comports with due process only if the defendant has “purposefully established 

minimum contacts within the forum state,” Burger King Corp. v. Rudzewicz, 471 U.S. 

462, 476 (1985), and only so long as “the maintenance of the suit does not offend 

‘traditional notions of fair play and substantial justice,” Int’l Shoe Co. v. Wash., 326 

U.S. 310, 316 (1946). Personal jurisdiction can be either general or specific, and a 

plaintiff bears the burden of proving the court has personal jurisdiction over a 

defendant. Metro. Life Ins. Co. v. Robertson-Ceco Corp., 84 F.3d 560, 566-68 (2d Cir. 

1996). Here, Indelicato cannot establish that this Court has general or specific 

jurisdiction over Liberty. 

a. The Court Does Not Have General Personal Jurisdiction 
Over Liberty. 
 

General jurisdiction is “all-purpose” jurisdiction; it allows a court to exercise 

jurisdiction over a defendant that is essentially “at home” in the forum state, 

regardless of where the conduct giving rise to the action took place. Daimler AG v. 

Bauman, 571 U.S. 117, 122 (2014). A corporation is “essentially at home” in two 

places: the state of the corporation’s principal place of business and the state of its 

incorporation. Id. at 137; Brown v. Lockheed Martin Corp., 814 F.3d 619, 627 (2d Cir. 

2016) (in only a truly “exceptional” case will a corporate defendant be subject to 
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general personal jurisdiction anywhere except where it is incorporated or maintains 

its principal place of business).   

Plaintiff does not—indeed, he cannot—allege that Liberty is incorporated or 

domiciled in New York or is otherwise “at home” in the state. Liberty is a 

Pennsylvania company with its principal place of business in Pennsylvania. Runzo 

Decl., ¶¶ 3, 4.  Liberty maintains no property or employees in New York. Id., ¶ 8. Less 

than 1% of the dispatched miles traveled by all Liberty contractors occur in New York. 

Id., ¶ 16. Although Liberty is registered to do business in New York, that alone is not 

enough to subject it to general jurisdiction. See Brown, 814 F.3d at 629, 641 (a 

corporation’s contacts in a state for general jurisdiction purposes must be assessed 

not in isolation but in the context of the company’s overall activity, and merely 

registering to do business or appointing an agent for service of process is insufficient); 

Spratley v. FCA US LLC, No. 317CV0062MADDEP, 2017 WL 4023348, at *4 

(N.D.N.Y. Sept. 12, 2017) (“after Daimler, registration to do business in New York 

does not amount to consent to general jurisdiction”). There is no question that Liberty 

is not subject to general jurisdiction in New York. 

b. The Court Lacks Specific Personal Jurisdiction Over 
Liberty. 
 

Specific personal jurisdiction is proper only if a defendant’s contacts with the 

forum state are directly related to the conduct underlying a plaintiff’s claims. Walden 

v. Fiore, 134 S. Ct. 1115, 1121 (2014). The defendant’s relationship with the plaintiff 

alone does not create a relationship between the defendant and the forum state 

sufficient to support specific personal jurisdiction; rather, the defendant must have 
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direct contacts with the forum state itself. Id. at 1123 (“the mere fact that [a 

defendant’s] conduct affect[s] [a plaintiff] with connections to the forum state does 

not suffice to authorize jurisdiction.”). For the same reasons this Court may not 

exercise personal jurisdiction under New York’s long-arm statute, it may not exercise 

such jurisdiction under the Due Process Clause—doing so would offend “traditional 

notions of fair play and substantial justice.” Int’l Shoe, 326 U.S. at 316. Liberty 

contracted with Indelicato in Pennsylvania to perform services across the country. 

Runzo Decl., ¶¶ 10, 12. All contacts between Liberty and Indelicato occurred in 

Pennsylvania, and the agreement Indelicato signed specifically selected 

Pennsylvania law to apply to it. Id., ¶¶ 10, 11, 13, 14. Liberty does not have the 

minimum contacts with New York required to subject it to the specific personal 

jurisdiction of this Court for Indelicato’s wage claims.2  

 

                                            
2 If the Court concludes personal jurisdiction turns on Indelicato’s contacts with New 
York, under Bristol-Myers Squibb Co. v. Super. Ct., 137 S.Ct. 1773, 1777-78 (2017), 
the Court should dismiss the Complaint to the extent it also seeks to recover on behalf 
of individuals who did not reside in New York. In Bristol-Myers Squibb Co., the 
Supreme Court confirmed that the rule requiring “a connection between the forum 
and the specific claims at issue” applies to each plaintiff’s claim in a multi-plaintiff 
case. Id. at 1782. It then held the California district court lacked personal jurisdiction 
over the claims asserted by some of the plaintiffs—namely, the plaintiffs whose 
claims had no connection to California—even though other plaintiffs’ claims did have 
the required connection to that state. Although Bristol-Myers Squibb Co. involved a 
“mass action,” some courts have extended the Supreme Court’s logic to class or 
collective actions. See, e.g., McDonnell v. Nature’s Way Prods., LLC, No. 16 C 5011, 
2017 WL 4864910 (N.D. Il. October 26, 2017) (dismissing out-of-state putative class 
members’ claims where complaint did not include any allegations connecting 
defendant’s activities in Illinois to the claims of the out-of-state plaintiffs); Wenokur 
v. AXA Equitable Life Ins. Co., No. 17-165, 2017 WL 4357916, at *5 (D. Ariz. Oct. 2, 
2017).  
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IV. CONCLUSION 

Liberty is an out-of-state motor carrier with no presence in New York. It cannot 

be haled into a New York court on the sole basis that it contracted with a New York 

resident to provide driving services across the country. This Court lacks personal 

jurisdiction over Liberty under both New York’s long-arm statute and the Due 

Process Clause. Liberty respectfully requests this Court dismiss Plaintiff’s Complaint 

with prejudice for lack of personal jurisdiction. 

 

Dated: May 23, 2018    Respectfully submitted, 
 
 
/s/Charles Andrewscavage   
Charles Andrewscavage (# 4889242) 
candrewscavage@scopelitis.com 
SCOPELITIS, GARVIN, LIGHT, HANSON & 

FEARY, P.C. 
30 West Monroe Street, Suite 600 
Chicago, IL 60603 
Telephone: (312) 255-7200 
Fax: (312) 422-1224 
 
Counsel for Defendant Liberty 
Transportation, Inc. 
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Certificate of Service 

 The undersigned certifies that on May 23, 2018, the foregoing Memorandum 

in Support of Defendant’s Motion to Dismiss was filed electronically. Notice of this 

filing will be served on all counsel of record by operation of the Court’s electronic filing 

system. Parties may access this filing through the Court’s system. 

/s/Charles Andrewscavage   
Charles Andrewscavage 

 
 
 
4823-7919-0886, v. 6 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF NEW YORK 

 

WILLIAM INDELICATO, on behalf of 

himself and others similarly situated, 

 

 Plaintiffs, 

 

v. 

 

LIBERTY TRANSPORTATION, INC. 

 

 Defendant. 

 

  

 

 

 

Case No. 1:18-cv-00253 

 

 

 

 

Declaration of Lori Runzo in Support of Liberty Transportation, Inc.’s 

Motion to Dismiss for Lack of Personal Jurisdiction 
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I, Lori Runzo, declare and state as follows: 

 

1. I have personal knowledge of the facts contained in this declaration and, 

if called as a witness, I could and would testify competently as to their accuracy. 

2. I am the Senior Vice President of Liberty Transportation, Inc. 

(“Liberty”). I have held this position for approximately 20 years. I have been involved 

with the company since 1992. In my capacity as Senior Vice President, I am familiar 

with Liberty’s operations and have access to relevant business records.  

3. Liberty is an interstate motor carrier headquartered in Greensburg, 

Pennsylvania. 

4. Liberty is a Pennsylvania corporation. 

5. Liberty’s operations include full truckload and dedicated freight, home 

delivery, and cross-dock warehousing.  

6. Liberty has four (4) full truckload locations in (1) Greensburg, 

Pennsylvania (2) Dayton, Ohio; (3) Toledo, Ohio; and (4) Columbus, Ohio.  

7. Liberty has nine (9) home delivery locations across the following six (6) 

states: Pennsylvania, Delaware, Ohio, Virginia, Maryland, and New Jersey.  

8. Liberty neither owns nor leases any property in New York, has no 

employees in New York, and has no bank accounts in New York. While Liberty is 

registered to do business in New York, it has no consistent customers in the state, 

and its tax returns reflect that it generates no revenue from the state and pays no 

taxes to the state.  
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9. Since February 2012, Liberty has contracted with no more than ten 

independent contractor drivers who are, or were at the time of contracting, residents 

of New York.  

10. On March 24, 2017, William Indelicato traveled to Liberty’s corporate 

offices in Greensburg, Pennsylvania to review and execute an independent contractor 

agreement. Pursuant to this agreement, Mr. Indelicato provided equipment and 

driving services to transport full truckload shipments of goods that he chose to accept 

on behalf of Liberty’s customers.  

11. Mr. Indelicato’s independent contractor agreement with Liberty 

includes a choice-of-law clause stating, “Any interpretation or enforcement of this 

Agreement shall be exclusively in the Court of Common Pleas of Westmoreland 

County applying the Laws of the Commonwealth of Pennsylvania.” See Attachment 

1, § 25. 

12. Mr. Indelicato provided services to Liberty pursuant to his independent 

contractor agreement until March 2018. These driving services took place across 

many states throughout the country.  

13. The dispatcher with whom Mr. Indelicato communicated regarding load 

opportunities, which he was free to accept, reject or negotiate, was at all times located 

in Greensburg, Pennsylvania. 

14. All business decisions for Liberty are made out of Liberty’s headquarters 

in Greensburg, Pennsylvania. 
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