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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA  

________________________________ 
 
MATTHEW KREAMER, 
                                               Plaintiff, 
                v. 
 
GRANT PRODUCTION TESTING 
SERVICES, INC., 
                                               Defendant. 
________________________________ 

: 
: 
: 
: 
: 
: 
: 
: 
: 
 

 
 
4:15-cv-01075-MWB        
 
 

PLAINTIFFS’ MOTION FOR CLASS  
CERTIFICATION AND CONDITIONAL CERTIFICATION 

 
 Plaintiffs respectfully move, pursuant to Fed. R. Civ. P. 23 and § 16(b) of 

the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §216(b), for certification of the 

following class/ collective:  All field employees who worked for Grant Production 

Testing Services, Inc. in Pennsylvania during any time between June 1, 2012 and 

July 15, 2015.   

 The requested relief is warranted based on the attached exhibits and 

Plaintiffs’ brief which shall be filed separately pursuant to L.R. Civ. P. 7.5.   

WHEREFORE, Plaintiffs respectfully request that the Court grant this 

motion and sign and enter the accompanying proposed order. 

 
Dated:  December 18, 2015 Respectfully submitted, 

 
/s/ R. Andrew Santillo 
Peter Winebrake 
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R. Andrew Santillo 
Mark J. Gottesfeld 
WINEBRAKE & SANTILLO, LLC 
715 Twining Road, Suite 211 
Dresher, PA 19025 
 
Galvin B. Kennedy 
John Neuman 
KENNEDY HODGES, L.L.P.  
711 W. Alabama Street 
Houston, Texas 77006 
 
Plaintiff’s Counsel 
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CERTIFICATION OF NON-CONCURRENCE 
 
 I declare, subject to the penalty of perjury and pursuant to Local Civil 

Rule 7.1, that I have sought the concurrence of Defendant with respect to the 

accompanying motion but have not received a response from Defendant.  

 

Date: December 18, 2015 
 

/s/ R. Andrew Santillo 
R. Andrew Santillo 
WINEBRAKE & SANTILLO, LLC 
Twining Office Center, Suite 211 
715 Twining Road 
Dresher, PA 19025 
(215) 884-2491 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA  

________________________________ 
 
MATTHEW KREAMER, 
                                               Plaintiff, 
                v. 
 
GRANT PRODUCTION TESTING 
SERVICES, INC., 
                                               Defendant. 
________________________________ 

: 
: 
: 
: 
: 
: 
: 
: 
: 
 

 
 
4:15-cv-01075-MWB        
 
 

ORDER 
 

AND NOW, this _____ day of ____________________, 2016, upon 

consideration of Plaintiffs’ “Motion for Class and Conditional Certification” 

(“Motion”) and attached exhibits, see Doc. 28, the accompanying brief, see Doc. 

29, and all other papers and proceedings herein, it is hereby ORDERED that: 

1. The Motion is GRANTED. 

2. The Court, pursuant to Fed. R. Civ. P. 23(b)(3) and 29 U.S.C. § 

216(b), certifies a Pennsylvania Minimum Wage Act (“PMWA”) class and 

conditionally certifies a Fair Labor Standards Act (“FLSA”) collective comprised 

of:  All field employees who worked for Grant Production Testing Services, Inc. in 

Pennsylvania during any time between June 1, 2012 and July 15, 2015.  These 

individuals are identified in Exhibit B of the Motion. 

3. The law firms of Winebrake & Santillo, LLC (Dresher, PA) and 

Kennedy Hodges, LLP (Houston, TX) are appointed Class Counsel pursuant to 
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Fed. R. Civ. P. 23(g). 

4. Within five (5) business days of the entry of this Order, Class Counsel 

shall file a motion seeking judicial approval of all class/collective notice protocols 

and documents pursuant to Fed. R. Civ. P. 23(b)(3) and 29 U.S.C. § 216(b). 

 

      ______________________________  
      HON. MATTHEW W. BRANN 
      UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

________________________________

MATTHEW KREAMER

v.

GRANT PRODUCTION TESTING

SERVICES, INC.

________________________________

:

:

:

:

:

:

:

:

4:15-cv-01075-MWB

DECLARATION OF JUSTIN FRYE

I, Justin Frye, hereby declare, subject to penalty of perjury, that the following statements

are true and correct to the best of my personal knowledge, information, and belief:

1. During various times between approximately December 2012 and approximately

March 2013, I was employed by Grant Production Testing Services, Inc. (“Grant Production”) as

an operator.

2. During my Grant Production employment, I was paid a set amount of money for

each day I worked.

3. During my Grant Production employment, I regularly worked over 40 hours per

week.

4. During my Grant Production employment, I did not receive any extra pay for

hours worked over 40 per week.

Pursuant to 42 U.S.C. §1746, I declare under penalty of perjury that the foregoing

statements is true and correct and that I have personal knowledge of the information provided

above.

_____________________

Date

________________________________

Signature

11/11/2015
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IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

________________________________

MATTHEW KREAMER

v.

GRANT PRODUCTION TESTING

SERVICES, INC.

________________________________

:

:

:

:

:

:

:

:

4:15-cv-01075-MWB

DECLARATION OF MATTHEW KREAMER

I, Matthew Kreamer, hereby declare, subject to penalty of perjury, that the following

statements are true and correct to the best of my personal knowledge, information, and belief:

1. During various times between approximately January of 2014 and approximately

February 2015, I was employed by Grant Production Testing Services, Inc. (“Grant Production”)

as an operator.

2. During my Grant Production employment, I was paid a set amount of money for

each day I worked.

3. During my Grant Production employment, I regularly worked over 40 hours per

week.

4. During my Grant Production employment, I did not receive any extra pay for

hours worked over 40 per week.

Pursuant to 42 U.S.C. §1746, I declare under penalty of perjury that the foregoing

statements is true and correct and that I have personal knowledge of the information provided

above.

_____________________

Date

________________________________

Signature

11/11/2015

Case 4:15-cv-01075-MWB   Document 28-5   Filed 12/18/15   Page 3 of 6

http://www.rightsignature.com/documents/KT4C7IIPN574TVLPVY7EI8


IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

________________________________

MATTHEW KREAMER

v.

GRANT PRODUCTION TESTING

SERVICES, INC.

________________________________

:

:

:

:

:

:

:

:

4:15-cv-01075-MWB

DECLARATION OF DAVID MORTON

I, David Morton, hereby declare, subject to penalty of perjury, that the following

statements are true and correct to the best of my personal knowledge, information, and belief:

1. During various times between approximately January 2014 and approximately

March 2015, I was employed by Grant Production Testing Services, Inc. (“Grant Production”) as

an operator.

2. During my Grant Production employment, I was paid a set amount of money for

each day I worked.

3. During my Grant Production employment, I regularly worked over 40 hours per

week.

4. During my Grant Production employment, I did not receive any extra pay for

hours worked over 40 per week.

Pursuant to 42 U.S.C. §1746, I declare under penalty of perjury that the foregoing

statements is true and correct and that I have personal knowledge of the information provided

above.

_____________________

Date

________________________________

Signature

11/11/2015
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IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

________________________________

MATTHEW KREAMER

v.

GRANT PRODUCTION TESTING

SERVICES, INC.

________________________________

:

:

:

:

:

:

:

:

4:15-cv-01075-MWB

DECLARATION OF KYLE WETZEL

I, Kyle Wetzel, hereby declare, subject to penalty of perjury, that the following

statements are true and correct to the best of my personal knowledge, information, and belief:

1. During various times between approximately December 2013 and approximately

March 2014, I was employed by Grant Production Testing Services, Inc. (“Grant Production”) as

an operator.

2. During my Grant Production employment, I was paid a set amount of money for

each day I worked.

3. During my Grant Production employment, I regularly worked over 40 hours per

week.

4. During my Grant Production employment, I did not receive any extra pay for

hours worked over 40 per week.

Pursuant to 42 U.S.C. §1746, I declare under penalty of perjury that the foregoing

statements is true and correct and that I have personal knowledge of the information provided

above.

_____________________

Date

________________________________

Signature

11/11/2015
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IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

________________________________

MATTHEW KREAMER

v.

GRANT PRODUCTION TESTING

SERVICES, INC.

________________________________

:

:

:

:

:

:

:

:

4:15-cv-01075-MWB

DECLARATION OF KALE ALLEN

I, Kale Allen, hereby declare, subject to penalty of perjury, that the following statements

are true and correct to the best of my personal knowledge, information, and belief:

1. During various times between approximately April 2013 and approximately April

2015, I was employed by Grant Production Testing Services, Inc. (“Grant Production”) as an

operator.

2. During my Grant Production employment, I was paid a set amount of money for

each day I worked.

3. During my Grant Production employment, I regularly worked over 40 hours per

week.

4. During my Grant Production employment, I did not receive any extra pay for

hours worked over 40 per week.

Pursuant to 42 U.S.C. §1746, I declare under penalty of perjury that the foregoing

statements is true and correct and that I have personal knowledge of the information provided

above.

_____________________

Date

________________________________

Signature

11/13/2015
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA  

________________________________ 
 
MATTHEW KREAMER, 
                                                               
v. 
 
GRANT PRODUCTION TESTING 
SERVICES, INC. 
________________________________ 

: 
: 
: 
: 
: 
: 
: 
: 
 

 
 
4:15-cv-01075-MWB        
 
 

DECLARATION OF R. ANDREW SANTILLO, ESQ. 
 

I, R. Andrew Santillo, declare, under penalty of perjury and pursuant to 28 

U.S.C. § 1746, that the following facts are true and correct: 

1. I am an attorney at Winebrake & Santillo, LLC (“W&S”), 715 Twining 

Road, Suite 211, Dresher, PA 19025 and am personally familiar with the firm’s 

involvement in this litigation. 

2. I submit this declaration to provide the Court with information 

concerning W&S’s experience in wage and hour lawsuits such as this. 

W&S’s Experience in the Field of Wage and Hour Litigation 

3. Since its founding in January 2007, W&S has exclusively represented 

plaintiffs in employment rights litigation.  W&S is a pure contingency fee law firm 

and is “at risk” in every matter it handles.   

4. Many of W&S’s cases are class or collective actions seeking damages on 

behalf of groups of employees.  As evidenced by the attached list, W&S has 

successfully resolved 101 separate class/collective actions in courts throughout the 
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United States.   

5. In addition, W&S has successfully resolved over 300 “individual” 

employment rights actions in which a single plaintiff (or a small group of named 

plaintiffs) alleges violations of federal or state employment laws. 

6. Various federal courts have issued opinions commenting on W&S’s 

work in class/collective action lawsuits.  See, e.g., Kiefer v. Moran Foods, LLC, 2014 

U.S. Dist. LEXIS 106924, *49 (D. Conn. Aug. 5, 2014) (W&S and its co-counsel are 

“experienced class action employment lawyers with good reputations among the 

employment law bar”);  Young v. Tri County Sec. Agency, Inc., 2014 U.S. Dist. 

LEXIS 62931, *10 (E.D. Pa. May 7, 2014) (W&S “has particular experience with 

wage and overtime rights litigation,” “has been involved in dozen of class action 

lawsuits in this area of law,” and “have enjoyed great success in the field.”); Craig v. 

Rite Aid Corp., 2013 U.S. Dist. LEXIS 2658, *45 (M.D. Pa. Jan 7, 2013) (W&S and 

its co-counsel “are experienced wage and hour class action litigators with decades of 

accomplished complex class action between them and that the Class Members have 

benefitted tremendously from able counsel’s representation”); Cuevas v. Citizens 

Financial Group, 283 F.R.D. 95, 101 (E.D.N.Y. 2012) (W&S has “been appointed 

class counsel for dozens of wage and hour class claims across the country”). 

W&S Attorneys’ Individual Experience 

7. Attorney Peter Winebrake (“Winebrake”) graduated in 1988 from 

Lehigh University (magna cum laude) and in 1991 from Temple University School of 
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Law (cum laude), where he served as a Managing Editor of the Temple Law Review.   

Winebrake has been a member of the New York bar since 1993 and the Pennsylvania 

bar since 1997.  He also is admitted in the following federal courts:  (i) the United 

States Supreme Court; (ii) the United States Courts of Appeals for the First, Second, 

Third, Seventh, and Tenth Circuits; and (iii) the United States District Courts for the 

Eastern District of Pennsylvania, Middle District of Pennsylvania, Western District of 

Pennsylvania, Eastern District of New York, Northern District of New York, 

Southern District of New York, Northern District of Ohio, Northern District of 

Illinois, and District of Colorado. 

8. Prior to founding W&S in January 2007, Winebrake held the following 

positions: (i) Law Clerk to Justice William R. Johnson of the New Hampshire 

Supreme Court (9/91-8/92); (ii) Assistant Corporation Counsel at the New York City 

Law Department’s General Litigation Unit (9/92-2/97); (iii) Associate at the 

Philadelphia law firm of Ballard Spahr Andrews & Ingersoll, LLP (2/97-12/98); (iv) 

Deputy City Solicitor and, later, Chief Deputy City Solicitor at the Philadelphia Law 

Department (12/98-2/02); and (v) Non-Equity Partner at the Philadelphia law firm of 

Trujillo Rodriguez & Richards, LLC (3/02-1/07). 

9. Winebrake has personally handled through conclusion well over 750 

civil actions in the United States District Courts and has tried at least 15 federal cases 

to verdict.  The great majority of these civil actions have arisen under the Nation’s 

civil rights or employment rights laws.   At the appellate court level, Winebrake has 
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argued appeals involving complex and important issues of class action law.  See, e.g., 

Cuevas v. Citizens Financial Group, Inc., 526 Fed. Appx. 19 (2d Cir. 2013); Knepper 

v. Rite Aid Corp., 675 F.3d 249 (3d Cir. 2012); McNulty v. H&R Block, Inc., 843 

A.2d 1267 (Pa. Super. 2004). 

10. Winebrake serves pro bono on the Mediation Panel of the United States 

District Court for the Middle District of Pennsylvania, and the Martindale-Hubbell 

Peer Review Rating System gives him an “AV-Preeminent” rating.  Winebrake has 

lectured on employment law at the Wharton School of Business at the University of 

Pennsylvania; the Beasley School of Law at Temple University; the University of 

Pennsylvania Law School; the Earle Mack School of Law at Drexel University; the 

Pennsylvania Bar Institute; the Workplace Injury Law & Advocacy Group; the 

American Association of Justice; the National Employment Lawyers Association; the 

National Employment Lawyers Association of New York; and the Ohio Association 

of Justice. 

11. Attorney R. Andrew Santillo (“Santillo”) graduated in 1998 from 

Bucknell University and in 2004 from the Temple University School of Law, where 

he served as Editor-in-Chief of the Temple Political & Civil Rights Law Review.  

Santillo has been a member of the Pennsylvania and New Jersey bars since 2004.   He 

also is admitted to the following federal courts: (i) the United States Court of Appeals 

for the Third Circuit and (ii) the United States District Courts for the Eastern District 

of Pennsylvania, Middle District of Pennsylvania, Western District of Pennsylvania, 
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District of New Jersey, Northern District of Illinois, and District of Colorado. 

12. Prior to joining W&S as an equity partner in 2008, Santillo was an 

associate at the firm of Trujillo Rodriguez & Richards, LLC where he participated in 

the litigation of complex class action lawsuits arising under federal and state wage 

and hour, securities, and antitrust laws. 

13. The Martindale-Hubbell Peer Review Rating System gives Santillo an 

“AV-Preeminent” designation.  Santillo has lectured on wage and hour law topics at 

the Pennsylvania Bar Institute; the National Employment Lawyers Association; the 

Workers’ Injury Law & Advocacy Group; the Philadelphia Chinatown Development 

Corporation; and the Temple Law Alumni Association.   

14. In addition to handling hundreds of wage and overtime rights cases in 

the federal trial courts, Santillo also has experience practicing before the Third 

Circuit Court of Appeals, having argued, see Resch v. Krapf's Coaches, Inc., 780 F.3d 

869 (3d Cir. 2015), and successfully briefed cases concerning important wage and 

hour issues, see, e.g., McMaster v. Eastern Armored Services, 780 F.3d 167 (3d Cir. 

2015).  

15. Attorney Mark Gottesfeld (“Gottesfeld”) graduated in 2006 from 

Lehigh University (magna cum laude) and in 2009 from Drexel University Earle 

Mack School of Law (cum laude), where he served as an editor on the Drexel 

University Earle Mack School of Law Review.  During law school, Gottesfeld served 

as a Judicial Intern to Pennsylvania Superior Court Judge Jack A. Panella. 
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GALVIN B. KENNEDY 
Kennedy Hodges, L.L.P. 

711 W. Alabama St 
Houston, TX 77006 

713-523-0001 
 

EDUCATION 
 
Law School UNIVERSITY OF HOUSTON LAW CENTER 
  Doctor of Jurisprudence, Cum Laude, May 1996 (High Honors) 
   

H American Jurisprudence Award, Constitutional Law (Highest Grade) 
H Civil Trial Advocacy (Highest Grade) 
H Insurance Law (Highest Grade) 
H Professional Malpractice (Highest Grade) 
H Champion, Hippard Mock Trial Tournament 1994 
H Best Speaker, Hippard Mock Trial Tournament 1994 
H Best Speaker, Blakely Moot Court Tournament 1995  
H Finalist, Blakely Moot Court Tournament 1995 
H National Mock Trial Team, 1994-1996 
H Houston Journal of International Law, Editor 
H Order of the Barons, member 
H Order of the Barristers, member 
H Scholarship, Mexican Legal Study Program, Mexico City 

   
Undergraduate  NORTHERN ILLINOIS UNIVERSITY 
  B.A., Magna Cum Laude, May 1992 
 

H Debate Team Scholarship, 4 years (dozens of interscholastic speaker awards) 
H President’s Scholarship for Outstanding Seniors 
H Mortar Board, National Honor Society 

 
LEAD CLASS COUNSEL 

 
Partial list of certified collective/class actions in which Mr. Kennedy served as lead class counsel:  
 

1. Case No. 1:13-cv-01363-AKH; Larkin, et al. v. Scotts Lawn Maintenance; In the United States 
District Court for the Southern District of New York (Judge Hellerstein certified a national class 
on behalf of more than 4,500 lawn technician service representatives). 

2. Case No. 3:11-cv-02743-O; Erica Jones, et al v. JGC Dallas LLC, et al; In the United States 
District Court for the Northern District of Texas, Dallas Division (Judge Reed 
O’Connor)(certified collective action on behalf of 4,000 exotic dancers working at 8 different 
clubs in two states). 

3. Case No. 1:14-cv-00121; Ryan May, et al. v. E & J Well Service, Inc., et al.; In the United 
States District Court for Colorado (Judge Brooke Jackson); 2014 WL 2922655 (certifying 
national class of oil and gas workers misclassified as independent contractors). 

4. Case No. 3:13-cv-00455; Mario Valenzuela, et al. v. Fisher Commercial Construction, Inc., et 
al.; In the United States District Court for the Southern District of Texas, Galveston Division 
(Magistrate Judge Froeschner) (certifying national class of commercial construction workers 
whose were denied overtime pay).  
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5. Civil Action No. 4:10-cv-00986; John Glass, et al. v. Konica Minolta Business Solutions; In the 
United States District Court for the Southern District of Texas, Houston Division (Judge 
Lake)(national class certified as to over 2,000 service repair technicians). 

6. Civil Action No. 4:13-cv-02179; Paulita Coronad, et al. v. D N.W. Houston, Inc. d/b/a Gold 
Cup, et al; In the United States District Court for the Southern District of Texas, Houston 
Division, (Judge Rosenthal)(certified class of over 2,000 workers misclassified as independent 
contractors); 

7. Case No. 1:13-cv-00223-LY; Emma Sanders, et al. v. Extreme Cuisine III, LLC d/b/a Piranha 
Killer Sushi, et al; In the United States District Court for the Western District of Texas, Austin 
Division, (Judge Yeakel) (certifying class of wait staff throughout Texas who worked at chain 
of five high end sushi restaurants). 

8. Case No. 3:14-cv-00019; David Lopez, et al. v. Total Waste Management Alliance, Inc.;  In the 
United States District Court for the Southern District of Texas, Galveston Division, (Judge 
Froeschner) (certifying class of waste management workers state wide who were paid a day 
rate). 

9. Arbitration 14 160 01482 12; Baer, et al v. TruGreen Limited, et al; American Arbitration 
Association (Arbitrator Alfred Feliu certified hundreds of technicians and lawn specialists).   

10. Case No. 6:13-cv-00180-WSS; Jackson v. Examination Management Services, Inc.; In the 
United States District Court for the Western District of Texas (Judge Walter S. Smith)(national 
collective action certified as to remote underwriters who created systematic summaries of medical 
records). 

11. Case No. 7:12-cv-00375; Vargas et al v. Bramble Restaurants, LTD. d/b/a Dennys et al; In the 
United States District Court for the Southern District of Texas (Judge Ricardo H. Hinojosa) (Texas 
class of 3 restaurants certified; notice mailed to over 600 servers). 

12. Case No. 3:13-cv-00158; Schlink v. Crowley Marine Services, Inc.; In the United States District 
Court for the Southern District of Texas (Judge Gregg Costa certified collective action of more 
than 40 tankerman). 

13. Case No.  4:13-cv-01441; Wright et al v. WT3 LLC et al; In the United States District Court for 
the Southern District of Texas (Judge Melinda Harmon certified collective action of more than 
300 field technicians). 

14. Case No.  3:12-cv-00374; Epps et al v. Great White Pressure Control LLC; In the United States 
District Court for the Southern District of Texas (Judge Gregg Costa certified collective action 
of more than 300 pump operators who worked in the oil industry).  

15. Case No. 12-cv-2987-WJM-MJW; Buck Howard, et al. v. J&A Services, Inc., et al.; In the 
United States District Court for the District of Colorado (Judge Martinez)(certified a national 
class of over 300 oil/gas flow testers allegedly misclassified as independent contractors). 

16. Case No. 3:13-cv-0211; Condiff v. Genesis Energy, LLC, et al. (Judge Costa certified a class of 
over 140 tankerman in a national collective action lawsuit). 

17. Case No. 4:13-cv-0027; Hanson, et al. v. Camin Cargo; In the United States District Court for 
the Southern District of Texas, Houston Division (Judge Smith certified a class of hundreds of 
oil and gas inspectors, including approximately half of whom had signed arbitration 
agreements). 

18. Case No. 4:12-cv-01307: Green-Johnson v. Fircroft, Inc. et al; In the United States District 
Court for the Southern District of Texas, Houston Division (Judge Rosenthal certified a class 
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who performed seismic sourcing work whose primary duties were to prepare documentation 
associated with drilling projects).  

19. Case No. 11-2186 c/w 12-359; Dale Robert White, et al. v. Dish Network Service, LLC and 
Integrated Electronic Technologies; In the United States District Court Eastern District of 
Louisiana (Judge Susie Morgan)(Judge Morgan certified a class of over 400 DISH cable 
installers in three states). 

20. Civil Action No. H-12-1446; Kimberly Long, et al. v. BDP International, Inc. et al.; In the 
United States District Court for the Southern District of Texas, Houston Division (Judge N. 
Atlas certified collective action on behalf of more than 200 logistic coordinators claiming off 
the clock time worked.)  

21. Civil Action Civil Action No. 1:12-cv-00243; Holly A. Villarreal, et al. v. Source Refrigeration 
& HVAC, Inc.; In the United States District Court for the Southern District of Texas, Houston 
Division (Judge Sparks)(certified collective action of more than 500 industrial refrigeration 
repair technicians in eleven states).  

22. Civil Action No. 6:11-cv-00255; Jeanette Wallace, et al. v Examination Management Services, 
Inc.; In the United States District Court for the Western District of Texas, Waco Division (Judge 
W. Smith)(national collective action certified as to virtual case workers ordering medical records 
from home). 

23. Civil Action No. 4:11-cv-712; Cherie Turner, et al. v. NTFN, Inc. and Nationwide Home 
Lending; In the United States District Court for the Eastern District of Texas, Sherman Division 
(Judge Bush)(multi-state collective action certified as to loan officers). 

24. Civil Action No. 4:11-cv-02198; Robert Barnard, et al. v. Intertek, et al.; In the United States 
District Court for the Southern District of Texas, Houston Division (Judge Lake) (national class 
certified adversely as to oil and gas inspectors; later expanded to dispatchers). 

25. Civil action No. 3:11-CV-02110; Michael Shackelford, et al. v. Time Warner NY Cable LLC, et 
al.;  In the United States District Court for the Northern District of Texas, Dallas Division (Judge 
Solis)(Texas class certified adversely as to cable TV installers). 

26. Civil Action No. 4:08-cv-00486 Alvaro Albanil, et al. v. Coast 2 Coast; In the United States 
District Court for the Southern District of Texas, Houston Division (Judge Miller)(national class 
certified adversely as to cement workers). 

27. Civil Action No. 4:06-cv-01721; Casandra Fuentes, et al. v. Target Corporation; In the United 
States District Court for the Southern District of Texas, Houston Division (Judge 
Gilmore)(multi-state class certified with hundreds of janitors).  

28. Civil Action No. 4:08-cv-01692; Tomas Ruiz, et al. v. GVMS, Inc., GVHC, Inc., GV Marine 
Services, etc.; In the United States District Court for the Southern District of Texas, Houston 
Division (Judge Rosenthal)(Multistate class certified with hundreds of metal workers).  

29. Civil Action No. 4:08-cv-00212; Brett Smith, et al. v. CBS Mechanical Inc.; In the United States 
District Court for the Eastern District of Texas, Sherman Division (Judge Schneider)(Texas 
class certified of technical field workers).  

30. Civil action No. H-12-1003; Hector Cabrera, et al. v. A&A Cable Contractors, Inc., et al.;  In 
the United States District Court for the Southern District of Texas, Houston Division (Judge 
Solis)(Texas class certified).  

31. Civil Action No. 1:12-cv-00111 Aaron Covey, et al. v. Iron Cactus, et al.; In the United States 
District Court for the Western District of Texas, Austin Division (Judge Sparks)(Texas class of 5 
restaurants certified; notice mailed to over 900 servers).  
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32. Civil Action No. 4:05-cv-03924; Javier Garcia, et al. v. Maintenance, Inc.; In the United States 
District Court for the Southern District of Texas, Houston Division (Judge Gilmore)(multi-state 
class certified adversely).   

33. Civil Action No. 1:12-CV-77; Samantha Patrick, et al. v. Madison Restaurants of Texas, Inc., et 
al.; In the United States District Court for the Eastern District of Texas, Beaumont Division (Judge 
Clark) (Texas class certified). 

34. Civil Action No. 4:05-cv-03620; Cynthia Guerrero, et al. v. Habla Communications, Inc.; In 
the United States District Court for the Southern District of Texas, Houston Division (Judge 
Hittner)(Texas class certified as to hundreds of employees working at call center). 

35. Civil Action No. 4:11-cv-01007; Samuel Puac, et al. v. Qin Dynasty; In the United States 
District Court for the Southern District of Texas, Houston Division (Judge Hughes)(Houston 
class certified).  

36. Civil Action No. 4:11-cv-01160 Jorge Viveros, et al. v. Nit Noi, et al.; In the United States 
District Court for the Southern District of Texas, Houston Division (Judge Hughes) (Houston 
class certified). 

37. Civil Action No. 4:09-cv-03981 Ricardo Vargas v. The Richardson Trident Co. In the United 
States District Court for the Southern District of Texas, Houston Division (Judge Harmon) 
(multi-state class certified adversely). 

38. Civil Action No. 08-511; Liliana Mendoza, et al. v. BK 6341, Burger King, et al.; In the United 
States District Court for the Southern District of Texas, Houston Division (Judge Miller)(Texas 
class certified). 

39. Civil Action No. 4:05-cv-01240; Gregoria Lopez, et al. v. Churrascos and Cordua Restaurants; 
In the United States District Court for the Southern District of Texas, Houston Division (Judge 
Lake)(Texas class certified via arbitration). 

40. Civil Action No. 1:13-cv-01219; Randall Lee et al v. Dish Network LLC et al; In the United 
States District Court for the District of New Mexico (Judge Molzen)(New Mexico class 
certified). 

41. Civil Action No. 1:13-cv-00223; Emma Sanders et al v. Xtreme Cuisine, LLC et al; In the 
United States District Court for the Western District of Texas, Austin Division (Judge 
Yeakel)(Texas class certified). 

 
PUBLICATIONS 

 
H Failure to Pay Overtime Under the Fair Labor Standards Act: The Most Valuable Claim you are 

Not Making.  Presented at Texas Trial Lawyers Association Annual Conference. December 
2012. 

 
H Failure to Pay Overtime Under the Fair Labor Standards Act: The Most Valuable Claim you are 

Not Making.  Presented before Houston Trial Lawyers Association. February 9, 2012. 
 
H Failure to Pay Overtime Under the Fair Labor Standards Act: Slave Wage Earners Get their 

Revenge. Presented before Mexican American Bar Association of Houston. March 13, 2006. 
 
H Failure to Pay Overtime Under the Fair Labor Standards Act: Slave Wage Earners Get their 

Revenge.  2005 Barnes Law Seminar. November 9, 2005. 
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EMPLOYMENT 
 
Legal  Kennedy Hodges, L.L.P.  

President: Founder of Firm. Represented thousands of clients in a variety of matters 
ranging from employment class action and catastrophic personal injury and wrongful 
death claims.   
(January 2002 – Present)  

 
The Kennedy Law Firm, Houston, Texas 
Owner: Founder and owner of the Firm.  Successfully tried 10-day business dispute 
arbitration, imposing worldwide non-compete.   
(December 2000 – January 2002) 

 
Greenberg, Peden, Siegmyer & Oshman, P.C. Houston, Texas 
Attorney: Litigation associate responsible for drafting motions, discovery, pleadings, 
deposing witnesses, legal research, trial preparations with focus on class action 
litigation, securities fraud, employment litigation and personal injury. 

  (September 1996 – December 2000) 
  
  151st District Court of Texas 

Judicial Intern: preparing legal memoranda and making recommendations to judge on 
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Originating Plaintiff Matthew Kreamer (“Kreamer”) and opt-in plaintiffs 

Thomas Hager, Donald Mecum, David Morten, Thomas Peters, John Sarbaugh, 

and Steve Rowe (collectively “Plaintiffs”) submit this brief in support of their 

motion for (i) Civil Rule 23 class certification of the Pennsylvania Minimum Wage 

Act (“PMWA”), 43 P.S. §§ 333.101, et seq. claim and (ii) conditional certification 

of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. §§ 201, et seq. claim 

pursuant to 29 U.S.C. §216(b). 

As discussed below, this class/collective action lawsuit asks whether or not 

the standardized overtime pay policy implemented by Defendant Grant Production 

Testing Services Inc. (“Grant”) violates the PMWA and/or FLSA.  The challenged 

overtime pay policy applied to each and every class member in the exact same 

manner.  As such, the lawsuit’s outcome will turn entirely on the Court’s 

application of common legal principles to the standardized pay policy.  As this 

Court consistently recognizes, such lawsuits are especially amenable to class 

certification under both Civil Rule 23 and 29 U.S.C. §216(b).  See, e.g., Stone v. 

Troy Construction, LLC, 2015 U.S. Dist. LEXIS 161009 (M.D. Pa. Dec. 1, 2015) 

(certifying class/collective in lawsuit challenging company’s method of calculating 

overtime pay); Soles v. Zartman Construction, Inc., 2014 U.S. Dist. LEXIS 98181 

(M.D. Pa. July 18, 2014) (same).   
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I. BACKGROUND 

A. Grant’s Field Employees 

 Grant specializes in oil and gas well production testing.  Complaint (Doc. 1) 

at ¶ 8; Answer (Doc. 13) at ¶ 8; see also Deposition of Cathy Mason (“Mason 

Dep.”) (Ex. A) at 9:03-9:16.  Grant’s United States operations are headquartered in 

Williamsport, PA (the “Williamsport Shop.”).  Mason Dep. (Ex. A) at 8:07-9:02, 

9:17-9:22 10:02-10:06.  

 Since June 1, 2012, Grant has employed 35 individuals, including Plaintiffs, 

based out of the Williamsport Shop.  See Mason Dep. (Ex. A) at 10:10-10:23, 

14:13-15:22; Mason Dep. Exhibit 5 (GPT 000001), attached as Exhibit B.  These 

employees provide testing services at wells throughout Pennsylvania.  Mason Dep. 

(Ex. A) at 9:02-10:23.  As such, these employees will be referred to herein as 

“Field Employees.” 

   All of the 35 Field Employees worked in Pennsylvania, id. at 10:10-10:23; 

17:12-18:05, and held standardized job titles such as “Operators,” “Night 

Operators,” “Supervisors,” and “Senior Supervisors,” see id. at 17:12-18:05.  Grant 

maintains uniform job descriptions for these positions.  Id. at 19:12-21:14.  The 

identities of all 35 Field Employees are ascertainable through Grant’s internal 

accounting/payroll system called “Accpac or Sage Accpac.”  See Mason Dep. (Ex. 

A) at 18:01-18:24. 
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Since June 2012, Grant has classified all Field Employees as “non-exempt” 

and entitled to overtime premium pay under the FLSA and PMWA.  See 

Complaint (Doc. 1) at ¶¶ 11-12; Answer (Doc. 13) at ¶¶ 11-12; Mason Dep. (Ex. 

A) at 22:02-23:01.  As is common in the natural gas industry, Field Employees 

regularly work over 40 hours per week.  See Declarations attached as Exhibit C.   

Field Employees recorded their hours worked on standardized timesheets 

that are submitted to Grant.  See Mason Dep. (Ex. A) at 29:02-32:02.  These 

timesheets are maintained in a centralized location and are readily obtainable for 

every Field Employee.  Id.  

B. Grant Paid All Field Employees through the Same Compensation 
Practice 

Prior to July 2015, Grant maintained a company-wide policy and practice of 

paying Kreamer and all other Field Employees a fixed amount for each day 

worked.  See Complaint (Doc. 1) at ¶¶ 11-12; Answer (Doc. 13) at ¶¶ 11-12; 

Mason Dep. (Ex. A) at 14:13-15:22, 22:02-23:01, 35:11-35:18, 40:14-40:24; 

Mason Dep. Exhibit 5 (Ex. B) at GPT 000001.  For ease of reference, this policy 

and practice will be referred to as the “Day Payment Plan.” 

As discussed below, this lawsuit asks the Court to resolve the following 

common question:  “Did Grant’s Day Payment Plan properly compensate Field 

Employees for overtime hours under the FLSA and PMWA?”  While the parties’ 

respective answers to this question may differ, the Court will be able to uniformly 
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resolve this conflict in a single stroke for each of the 35 Field Employees.  

 1.  Grant’s Common Defense of the Day Payment Plan 

As discussed above, Grant admits that all Field Employees are entitled to 

overtime premium pay under the FLSA and PMWA and were paid under the Day 

Payment Plan.  Complaint (Doc. 1) at ¶¶ 11-12; Answer (Doc. 13) at ¶¶ 11-12; 

Mason Dep. (Ex. A) at 22:02-23:01.  However, Grant agues that its Day Payment 

Plan is legal under the FLSA and PMWA because the fixed daily amounts paid to 

Field Employees “are calculated to include pay of time-and-one-half the 

employees’ regular hourly rates for all hours that the employees work in excess of 

40 hours per workweek.”  Answer (Doc. 13) at ¶ 11; see also Mason Dep. (Ex. A) 

at 22:02-22:08 (“the overtime was considered in their day rate.”).    

 In seeking to prove its position, Grant will be expected to present the Court 

with common evidence demonstrating that its company-wide payroll system was 

programmed to somehow account for the amount of hours a Field Employee 

works.     

  2. Plaintiffs’ Common Challenge to the Day Payment Plan 

 Plaintiffs assert that the Day Payment Plan qualifies as a “day-rate” 

compensation system under Department of Labor (“DOL”) regulations.  See 29 

C.F.R. § 778.112 (“If an employee is paid a flat sum for a day’s work . . . without 

regard to the number of hours worked in the day.”).  According to the DOL, non-
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exempt day-rate employees are entitled to extra half-time pay for all hours worked 

in excess of 40 in a workweek.  Id.; accord 34 Pa. Code § 231.43(b). Plaintiffs 

assert that Grant violated the FLSA and PMWA by failing to pay Field Employees 

extra “half-time” pay for each hour they worked over 40 in a week.  

 In making the above argument, Plaintiffs will rely on common evidence, 

including standardized company payroll documents.  These paystubs show 

payment of either “Regular FLD”1 or “Regular SHP”2

 For example, during the 15 day period between September 1, 2014 and 

September 15, 2014, Kreamer was credited with working 13 days in the field (at 

$220 per day) and one day in the shop (at $110 per day).  Deposition Exhibit 7 (Ex. 

D) at GPT 000008.  Each field day lasted approximately 12 hours while each shop 

 and never indicate any 

overtime premium payments or show changes to the amount paid per day – 

whether it was for hours over or under 40 in a week.  See Deposition Exhibit 7 

(GPT 000002-11), attached as Exhibit D.   

                                                           
1 “Regular FLD” represents Kreamer’s day rate of $220 for working at a site (or 
“in the field”) multiplied by the number of days he worked in the field.  See Mason 
Dep. (Ex. A) at 24:08-26:19 (explaining how the “Hours” column actually 
represented the number of days worked during the semi-monthly period); 
Deposition Exhibit 7 (GPT 000002-11), attached as Exhibit D.  Field days 
typically lasted 12 hours.  See Mason Dep. (Ex. A) at 27:23-28:03.  
2 “Regular SHP” represents Kreamer’s day rate of $110 for working at Grant’s 
shop multiplied by the number of days he worked at the shop.  See Mason Dep. 
(Ex. A) at 24:08-26:19 (explaining how the “Hours” column actually represented 
the number of days worked during the semi-monthly period); Deposition Exhibit 7 
(GPT 000002-11), attached as Exhibit D.  Shop days typically lasted 8 hours.  See 
Mason Dep. (Ex. A) at 27:15-27:22.   
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day lasted 8 hours, see Mason Dep. (Ex. A) at 27:18-28:03, representing 164 total 

hours during this 15 day period.   Yet, during the 16 day period between January 

16, 2015 and January 31, 2015 in which Kreamer only worked a single 12 hour 

field day shift, Grant still paid him $220.00 for that shift even though he clearly did 

not work over 40 hours during any week in that period.  Deposition Exhibit 7 (Ex. 

D) at GPT 000010.  In other words, regardless of whether Kreamer worked over or 

under 40 hours in a week, his fixed daily amount remained the same.  According to 

Plaintiffs, this contradicts Grant’s assertion that overtime premium compensation 

was “built in” to the Daily Payment Plan.    

 Grant’s other Field Employees have identical paystubs that are laid out in 

the same way and enable the same analysis described above.  See Exhibit E.  

Plaintiffs will be taking discovery as to how Grant’s payroll system is programmed 

to see if hours worked by its Field Employees is factored into their compensation.       

 C. Grant’s July 2015 Policy Change 

Beginning in July 2015, Grant abandoned it Day Payment Plan and began 

compensating its Field Employees on an hourly basis plus overtime premium pay 

for hours worked over 40 in a week.  See Mason Dep. (Ex. A) at 37:14-38:12.  This 

change occurred approximately six weeks after Kreamer filed his Complaint and in 

direct response to the lawsuit.  See Mason Dep. (Ex. A) at 36:18-36:20.  More 

importantly, at least for class certification, this policy change was made on a 
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company-wide basis.  Id.     

II. CLASS CERTIFICATION UNDER CIVIL RULE 23 IS 
WARRANTED 

 The proposed class consists of all Field Employees who worked for Grant in 

Pennsylvania during any time between June 1, 2012 and July 15, 2015.  This 

proposed class encompasses 35 workers. 

Initially, Plaintiffs must “satisfy four prerequisites to be certified: (1) 

numerosity, (2) commonality, (3) typicality, and (4) adequacy of representation.”  

Reyes v. Netdeposit, LLC, 802 F.3d 469, 482 (3d Cir. 2015) (citing Fed. R. Civ. P. 

23(a)).  In addition, since certification is sought under Civil Rule 23(b)(3), the 

Court also must find: (5) that common questions of law or fact “predominate over 

any questions affecting only individual members” and (6) “that a class action is 

superior to other available methods for the fair and efficient adjudication of the 

controversy.”  Fed. R. Civ. P. 23(b)(3). 

 As discussed below, each class certification requisite is satisfied: 

 Numerosity:   “There is no minimum number of members needed for a suit 

to proceed as a class action.”  Marcus v. BMW of N. Am., LLC, 687 F.3d 583, 595 

(D.N.J. 2012).   Instead, Civil Rule 23(a)(1)’s numerosity requirement is satisfied 

where a class is “so numerous that joinder of all members is impracticable.”  Id.; 

see also Young v. Tri County Security, Inc., 2014 U.S. Dist. LEXIS 62931, *6 

(E.D.Pa. May 7, 2014) (holding that a class of only 27 members fulfills the 
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numerosity requirement); Lanning v. SE Pa. Transp. Auth., 176 F.R.D. 132, 147-

48 (E.D. Pa. 1997) (finding that class of twenty-two satisfied numerosity 

requirement); Grant v. Sullivan, 131 F.R.D. 436, 446 (M.D. Pa. 1990) (certifying a 

class of 14 members).  Here numerosity is satisfied because the class consists of 35 

Field Employees that are readily identified by Grant’s payroll records.  See Mason 

Dep (Ex. A) at 14:13-15:22; Deposition Exhibit 7 (Ex. D) at GPT 000001. 

 Commonality:   The commonality “bar is not a high one,” Rodriguez v. 

Nat’l City Bank, 726 F.3d 372, 382 (3d Cir. 2013), and “is easily met,” Baby Neal 

v, Casey, 43 F.3d 48, 56 (3d Cir. 1994).  The Third Circuit has acknowledged that 

commonality is present even when some members of the proposed class: (i) have 

not suffered an actual injury; (ii) do not have identical claims; and (iii) may not 

have viable claims.  In re Cmty. Bank of N. Virgina Mortg. Lending Practices 

Litig., PNC Bank NA, 795 F.3d 380, 397 (3d Cir. 2015).  Moreover, commonality 

“does not require perfect identity of questions of law or fact among all class 

members.”  Reyes, 802 F.3d at 486.  Since “‘even a single common question will 

do,’” id. (quoting Wal-Mart Stores, Inc. v. Dukes, __ U.S. __, 131 S. Ct. 2541 

(2011)), commonality is satisfied if “‘plaintiffs share at least one question of fact 

or law with the grievances of the prospective class,’” id. (quoting Rodriguez, 726 

F.3d at 382).  “In other words, as long as all putative class members were subjected 

to the same harmful conduct by the defendant, Rule 23(a) will endure many legal 
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and factual difference among the putative class members.”  In re Cmty. Bank of N. 

Virgina, 795 F.3d at 397.     

Here, commonality exists because all Field Employees were subjected to 

Grant’s uniform Day Payment Plan up until July 2015.  See Mason Dep (Ex. A) at 

22:11-23:01.  The ultimate question for the Court is whether this plan compensated 

Field Employees in accordance with the PMWA’s overtime premium pay 

requirement.  This Court has previously held that similar challenges to an 

employer’s method for calculating overtime pay under the PMWA satisfy the 

commonality requirement.  See Stone v. Troy Construction, LLC, 2015 U.S. Dist. 

LEXIS 161009, *11-12 (M.D. Pa. Dec. 1, 2015); Soles v. Zartman Construction, 

Inc., 2014 U.S. Dist. LEXIS 98181, *14 (M.D. Pa. July 18, 2014).    

Typicality:   “If the claims of the named plaintiffs and putative class 

members involve the same conduct by the defendant, typicality is established 

regardless of factual differences.”  Newton v. Merrill Lynch, Pierce, Fenner & 

Smith, Inc., 259 F.3d 154, 183-84 (3d Cir. 2001).  Here, typicality exists because 

Grant’s uniform Day Payment Plan equally applied to Kreamer and each member 

of the proposed class.  See Mason Dep (Ex. A) at 14:13-15:22, 35:11-35:18; 

Deposition Exhibit 7 (Ex. D) at GPT 000001.  Thus, Kreamer’s factual allegations 

and legal claims are not unique or personalized. 

Adequacy:   This requirement is satisfied if both: “(a) the plaintiff’s 
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attorney [is] qualified, experienced, and generally able to conduct the proposed 

litigation, and (b) the Plaintiff [does] not have interests antagonistic to those of the 

class,” Weiss v. York Hospital, 745 F.2d 786, 811 (3d Cir. 1984) (internal 

quotations omitted). 

 Here, adequacy is easily satisfied.  First, Plaintiffs’ counsel from Winebrake 

& Santillo, LLC have successfully handled over 100 separate wage and overtime 

class/collective actions, see Exhibit E (listing resolved class/collective actions), 

and is repeatedly recognized as having particular experience in the field of wage 

and overtime law.3

 Predominance:   Civil Rule 23(b)(3)’s first requirement is that “questions of 

law or fact common to the members of  the class predominate over any questions 

affecting only individual members.”  Fed. R. Civ. P. 23(b)(3).  In essence, it “‘tests 

whether proposed classes are sufficiently cohesive to warrant adjudication by 

representation.’”  Reyes, 802 F.3d at 482-83 (quoting Amchem Products, Inc., 521 

U.S. 591, 623 (1997)).  Predominance “does not require the absence of all 

  Likewise, the Kennedy Hodges firm has substantial experience 

litigating complex wage and overtime cases.  See Exhibit F.  Finally, Kreamer does 

not have any interest antagonistic or in conflict with the class.  He merely 

challenges the same compensation policies that applied uniformly to the class. 

                                                           
3   See, e.g., Young v. Tri County Sec. Agency, Inc., 2014 U.S. Dist. LEXIS 62931, 
*10 (E.D. Pa. May 7, 2014) (W&S “has particular experience with wage and 
overtime rights litigation,” “has been involved in dozen of class action lawsuits in 
this area of law,” and “have enjoyed great success in the field.”). 
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variations in a defendant’s conduct or the elimination of all individual 

circumstances.”  Reyes, 802 F.3d at 489; accord Amgen Inc. v. Conn. Ret. Plans & 

Trust Funds, __ U.S. __, 133 S. Ct. 1184, 1196 (2013); Neale v. Volvo Cars of 

North America, LLC, 794 F.3d 353, 370-73 (3d Cir. 2015); In re Prudential Ins. 

Co. Am. Sales Practice Litig., 148 F.3d 283, 315 (3d Cir. 1998).  As the Seventh 

Circuit recently explained in an overtime-rights class action: 

The fact that the plaintiffs might require individualized relief 
or not share all questions in common does not preclude 
certification of a class.  Neither Rule 23 nor any gloss that 
decided cases have added to it requires that every question be 
common.  It is routine in class actions to have a final phase in 
which individualized proof must be submitted. 
 

Bell v. PNC Bank, N.A., 800 F.3d 360, 379 (7th Cir. 2015) (internal quotations and 

citations omitted).   

 Here, the predominance requirement is satisfied.  This case concerns 

whether Grant’s Day Payment Plan properly compensated Field Employees under 

the PMWA for overtime hours.  It is undisputed that Kreamer and the other Field 

Employees were subject to this uniform compensation practice up until it was 

abandoned by Grant in response to this lawsuit.  The legality of this practice 

predominates over all other issues in this case, satisfying this requirement.  

Notably, the Court previously held that Civil Rule 23(b)(3) was satisfied by 

plaintiffs asserting similar violations of the PMWA based on an employer’s 

overtime calculation methodology.  See Stone, 2015 U.S. Dist. LEXIS 161009, at 
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*16-17; Soles, 2014 U.S. Dist. LEXIS 98181, at *19-20. 

 Superiority:   Civil Rule 23(b)(3) also requires the Court “to balance, in 

terms of fairness and efficiency, the merits of a class action against those of 

alternative available methods of adjudication,” Prudential, 148 F.3d at 316, and 

“sets out several factors relevant to the superiority inquiry,” id. at 315-16.  As 

discussed below, these factors favor class certification: 

 First, Civil Rule 23(b)(3)(A) requires the Court to consider “the class 

members interests in individually controlling the prosecution . . . of separate 

actions” and generally disfavors certification where class members maintain “a 

high degree of emotional involvement, extremely large [individual] damages 

claims, and a desire to tailor trial tactics to individual needs.”  Newberg on Class 

Actions, Fourth, at §4:29.  This action (which concerns the alleged non-payment of 

overtime premium wages) is not such a case.  Indeed, the “economies of scale” 

created by addressing the legality of Grant’s Day Payment Plan in a single 

proceeding demonstrates that this factor is satisfied. 

 Second, Civil Rule 23(b)(3)(B) requires courts to consider “the extent and 

nature of any litigation concerning the controversy already begun by . . . class 

members.”  Plaintiffs’ counsel is not aware of other such litigation. 

 Third, Civil Rule 23(b)(3)(C) requires the court to consider the desirability 

of “concentrating the litigation of the claims in a particular forum.”  Fed. R. Civ. P. 
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23(b)(3)(C).  Here, concentration of all claims in the Williamsport, PA courthouse 

is efficient and desirable because Grant’s sole U.S. operation is in Williamsport.  

In addition, all of Grant’s Field Employees worked on projects in Pennsylvania. 

 Fourth, Civil Rule 23(b)(3)(D) requires the court to consider any “likely 

difficulties in managing the class action.”  Fed. R. Civ. P. 23(b)(3)(D).  Here, no 

such difficulties exist, since the class members are easily ascertainable based on 

Grant’s timekeeping and payroll records. 

 In sum, the proposed class satisfies all the Civil Rule 23 requirements, 

making certification proper. 

III. PLAINTIFFS’ FLSA CLAIMS SHOULD BE CONDITIONALLY 
CERTIFIED 

 
 A.   FLSA “Conditional Certification” Generally 

 “Under the ‘collective action’ mechanism, an employee alleging an FLSA 

violation may bring an action on ‘behalf of himself . . . and other employees 

similarly situated,’ subject to the requirement that ‘[n]o employee shall be a party 

plaintiff to any such action unless he gives his consent in writing to become such a 

party and such consent is filed in the court in which such action is brought.”  

Symczyk v. Genesis Healthcare Corp., 656 F.3d 189, 192 (3d Cir. 2011) (quoting 

29 U.S.C. § 216(b)). 

 Collective actions provide employees with “the advantage of lower 

individual costs to vindicate rights by the pooling of resources.”  Hoffman-La 
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Roche Inc. v. Sperling, 493 U.S. 165, 170 (1989); accord Gallagher v. 

Lackawanna County, 2008 U.S. Dist. LEXIS 43722, *20-21 (M.D. Pa. May 30, 

2008) (Vanaskie, J.).  These advantages, however, “depend[] on employees 

receiving accurate and timely notice . . . so that they can make informed decisions 

about whether to participate.”  Hoffman-LaRoche, 493 U.S. at 170.  As such, 

district courts have a “managerial responsibility to oversee the joinder of additional 

parties to assure that the task is accomplished in an efficient and proper way.” Id. 

at 170-71. 

 Conditional certification merely facilitates the notice process.  As the Third 

Circuit has explained, conditional certification has nothing to do with “class 

certification” in the traditional sense:  “the certification we refer to here is only the 

district court’s exercise of [its] discretionary power, upheld in Hoffman-LaRoche, 

to facilitate notice to potential class members, and is neither necessary nor 

sufficient for the existence of a representative action under FLSA.”  Symczyk, 656 

F.3d at 194 (internal quotations omitted).  Put differently, “‘conditional 

certification’ is not really a certification.”  Zavala v. Wal Mart Stores, Inc., 691 

F.3d 527, 536 (3d Cir. 2012). 

 Whether the lawsuit ultimately will proceed as a collective action is 

determined later in the litigation, “[a]fter discovery, and with the benefit of a much 

thicker record than it had at the notice stage.”  Symczyk, 656 F.3d at 193 (internal 
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quotation omitted).  As Judge Jones cogently observed: 

The burden in this preliminary certification [stage] is light 
because the risk of error is insignificant: should further 
discovery reveal that the named positions, or corresponding 
claims, are not substantially similar the defendants will 
challenge the certification and the court will have the 
opportunity to deny final certification. 
 

Craig v. Rite Aid Corp., 2009 U.S. Dist. LEXIS 114785, *9 (M.D. Pa. Dec. 9, 

2009). 

 Consistent with the above principles, courts deciding conditional 

certification motions are “careful not to delve into the merits of the case or 

determine issues of credibility.”  Outlaw v. Secure Health, L.P., 2012 U.S. Dist. 

LEXIS 108218, *8 (M.D. Pa. Aug. 2, 2012); see also Vargas v. General Nutrition 

Centers, Inc., 2012 U.S. Dist. LEXIS 154073, *12 (W.D. Pa. Oct. 26, 2012); Resch 

v. Krapf’s Coaches, 2012 U.S. Dist. LEXIS 89993, *6 (E.D. Pa. June 28, 2012). 

 B.   The Lenient Conditional Certification Standard 

 In Symczyk, the Third Circuit clarified that conditional certification motions 

are dictated by a “modest factual showing” standard: 

Under the “modest factual showing” standard, a plaintiff must 
produce some evidence, “beyond pure speculation,” of a 
factual nexus between the manner in which the employer’s 
alleged policy affected her and the manner in which it affected 
other employees.  We believe the “modest factual showing” 
standard – which works in harmony with the opt-in 
requirement to cabin the potentially massive size of collective 
actions – best comports with congressional intent and with the 
Supreme Court’s directive that a court “ascertain[] the 
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contours of [a collective] action at the outset.” 
 

Symczyk, 656 F.3d at 192-93 (emphasis supplied; internal citations omitted). 

 C.   Because Plaintiffs Satisfy the “Modest Factual Showing” Standard, 
Conditional Certification Should Be Granted 

 
 Applying the “modest factual showing” standard, the Court should 

conditionally certify an FLSA collective consisting of:  All Field Employees who 

worked for Grant in Pennsylvania during any time between June 1, 2012 and July 

15, 2015. 

 Even with the minimal discovery to date, the record sufficiently 

demonstrates that Kreamer and the putative collective are bound together by a 

common set of core facts.  As is indicated by Plaintiffs’ declarations, paystubs, and 

corporate designee deposition, Grant’s Field Employees have been paid under the 

Day Payment Plan and worked over 40 hours per week.  See Section I, supra.  

Grant also made the company-wide decision to abandon the Day Payment Plan in 

July 2015 and began to pay its Field Employees on an hourly basis with additional 

time and one-half pay for overtime hours.  Id.  The existence of these common 

facts – all of which are pertinent to Kreamer’s FLSA claim – justify conditional 

certification.  Several district courts have authorized notice in collective actions 

challenging an employer’s use of similar Day Payment Plans in the oil and gas 

industry.  See, e.g., Casarotto v. Exploration Drilling, Inc., 2015 U.S. Dist. LEXIS 

143158 (D. Mont. Oct. 15, 2015); Wedel v. Gyro Techs., Inc., 2015 U.S. Dist. 
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LEXIS 138109 (S.D. Tex. Sept. 2, 2015); Case v. Danos & Curole Marine Contrs., 

L.L.C., 2015 U.S. Dist. LEXIS 58042 (E.D. La. May 4, 2015); Wilson v. Atlas 

Oilfield Constr., Co., LLC, 2014 U.S. Dist. LEXIS 127793 (W.D. Tex. Sept. 12, 

2014); Sandel v. Fairfield Indus., 2014 U.S. Dist. LEXIS 48161 (S.D. Tex. Apr. 8, 

2014); Prejean v. O’Brien’s Response Mgmt., 2013 U.S. Dist. LEXIS 158948 

(E.D. La. Oct. 7, 2013);4

IV. CONCLUSION 

 Thompson v. Peak Energy Services USA, Inc., 2013 U.S. 

Dist. LEXIS 143704 (W.D. Pa. Oct. 4, 2013); Akins v. Worley Catastrophe 

Response, LLC, 2013 U.S. Dist. LEXIS 51272 (E.D. La. Apr. 8, 2013); Daugherty 

v. Encana Oil & Gas (USA), Inc., 838 F. Supp. 2d 1127 (D. Colo. 2011).      

For the above reasons, the Court should grant this motion and enter the 

accompanying proposed order. 

Date:  December 30, 2015   Respectfully submitted,  

/s/ R. Andrew Santillo  
Peter Winebrake 
R. Andrew Santillo 
Mark J. Gottesfeld  
Winebrake & Santillo, LLC  
715 Twining Road, Suite 211  
Dresher, PA 19025 

 
Galvin B. Kennedy 
John Neuman 
Kennedy Hodges, L.L.P.  

                                                           
4 Adopted by Prejean v. O’Brien’s Response Mgmt., 2013 U.S. Dist. LEXIS 
158949 (E.D. La. Nov. 6, 2013) 
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711 W. Alabama Street 
Houston, Texas 77006 
 
Plaintiffs’ Counsel 
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