
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 

 
 
 
Case No. 2:18-cv-10973-DML-EAS 
 
Hon. David M. Lawson 
 

MERCEDES WHITFIELD, on behalf 
of herself and similarly situated 
employees, 
 
   v. 
 
TRINITY RESTAURANT GROUP,  
LLC, 
   

 
PLAINTIFF’S MOTION FOR RULE 23 CLASS CERTIFICATION 

 
 Plaintiff Mercedes Whitfield (“Plaintiff”) respectfully moves, pursuant to 

Federal Rule of Civil Procedure 23(a) and (b)(3), for entry of an order certifying 

Plaintiff’s claim under the Michigan Workforce Opportunity Wage Act 

(“WOWA”), MCL §§ 408.411, et seq., to proceed on behalf of the following class:  

All current and former Servers who worked for Defendant Trinity Restaurant 

Group, LLC at its IHOP restaurants in the State of Michigan since March 26, 

2015. 

As reflected in the accompanying exhibits and discussed in the 

accompanying memorandum of law, Plaintiff satisfies all of the requisites to Rule 

23 class litigation because the class is “sufficiently definite so that it is 

administratively feasible . . . to determine whether a particular individual is a 
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member of the proposed class,” Young v. Nationwide Mutual Insurance Co., 693 

F.3d 532, 37-38 (6th Cir. 2012) (internal citations omitted), the class is “so 

numerous that joinder of all members is impracticable,” Fed. R. Civ. P. 23(a)(1), 

there are “questions of law or fact common to the class,” id. at 23(a)(2), Plaintiff’s 

claims and the defenses thereto “are typical of the claims or defenses of the class,” 

id. at 23(a)(3), Plaintiff “will fairly and adequately protect the interests of the 

class,” id. at 23(a)(4), those “questions of law and fact common to class members 

predominate over any questions affecting only individual members,” id. at 

23(b)(3), and class litigation “is superior to other available methods for the fair and 

efficient adjudication of the controversy,” id. 

 Plaintiff also requests that the Court appoint the law firms of Kreis Enderle, 

P.C., Migliaccio & Rathod LLP, and Winebrake & Santillo, LLC to serve as class 

counsel pursuant to Federal Rule of Civil Procedure 23(g). As reflected in the 

declarations attached hereto as Exhibits N-P, these law firms have effectively and 

competently identified and investigated the legal claims of Plaintiff and other class 

members, see Fed. R. Civ. P. 23(g)(1)(A)(i), are experienced in handling class and 

collective actions arising under the nation’s wage and hour overtime laws, see id. 

at 23(g)(1)(A)(ii), are knowledgeable of the applicable law, see id. at 

23(g)(1)(A)(iii); and are willing to commit substantial resources to representing the 

class, see id. at 23(g)(1)(A)(iv). 
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This motion is based on the pleadings, the limited discovery conducted to 

date, the memorandum of law in support of this motion (along with its exhibits), 

and arguments of Counsel. Pursuant to L.R. 7.1(a), Plaintiff’s counsel sought 

concurrence from Defendant’s counsel in the relief sought herein but concurrence 

was not obtained. 

WHEREFORE, Plaintiff respectfully requests that the Court enter an order 

granting this motion in its entirety and directing the parties to confer and create an 

appropriate class notice. 

Date:  September 25, 2018 Respectfully submitted, 
 
/s/R. Andrew Santillo 
Peter Winebrake 
R. Andrew Santillo 
Mark J. Gottesfeld 
WINEBRAKE & SANTILLO, LLC 
715 Twining Road, Suite 211 
Dresher, PA 19025 
      
Jesse L. Young 
KREIS ENDERLE, P.C. 
8225 Moorsbridge 
P.O. Box 4010 
Kalamazoo, MI 49003 
 
Nicholas A. Migliaccio 
Jason S. Rathod 
MIGLIACCIO & RATHOD LLP 
412 H Street, NE, Suite 302 
Washington, DC 20002 
 

Plaintiff’s Counsel 
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STATEMENT OF ISSUES PRESENTED 
 
1.  HAS PLAINTIFF SATISFIED THE REQUIREMENTS OF FED. R. CIV. 

P. 23(a) AND 23(b)(3) TO CERTIFY A CLASS CONSISTING OF “ALL 
CURRENT AND FORMER SERVERS WHO WORKED FOR 
DEFENDANT TRINITY RESTAURANT GROUP, LLC AT ITS IHOP 
RESTAURANTS IN THE STATE OF MICHIGAN SINCE MARCH 26, 
2015”? 

 
Plaintiffs’ Answer: Yes 

 
Defendant’s Answer: No 

 
The Court Should Answer: Yes 

 
2.  SHOULD DEFENDANT BE REQUIRED TO PRODUCE THE NAMES, 

ADDRESSES, AND E-MAIL ADDRESSES OF INDIVIDUALS 
COVERED BY THE CERTIFIED CLASS TO FACILITATE THE 
NOTICE REQUIRED BY FED. R. CIV. P. 23(c)(2)? 

 
Plaintiffs’ Answer: Yes 

 
Defendant’s Answer: No 

 
The Court Should Answer: Yes 

 
3. SHOULD THE PARTIES BE ORDERED TO MEET AND CONFER AND 

SUBMIT TO THE COURT A DRAFT PROPOSED NOTICE TO THE 
CERTIFIED CLASS FOR PURPOSES OF FED. R. CIV. P. 23(c)(2)? 

 
Plaintiffs’ Answer: Yes 

 
Defendant’s Answer: No 

 
The Court Should Answer: Yes 
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2011) 
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CIVIL RULES: 
 

Fed. R. Civ. P. 23
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Plaintiff Mercedes Whitfield (“Plaintiff”) submits this brief in support of her 

motion to certify a class under Fed. R. Civ. P. 23, consisting of: “All current and 

former Servers who worked for Defendant Trinity Restaurant Group, LLC at its 

IHOP restaurants in the State of Michigan since March 26, 2015.”  

Class certification “is ‘peculiarly appropriate’ when the ‘issues involved are 

common to the class as a whole’ and when they ‘turn on questions of law 

applicable in the same manner to each member of the class.’” General Tel. Co. of 

the Southwest v. Falcon, 457 U.S. 147, 155 (1982). “For in such cases, ‘the class-

action device saves the resources of both the courts and the parties by permitting 

an issue potentially affecting every [class member] to be litigated in an economical 

fashion under Rule 23.’” Id. 

This is such a case. Plaintiff challenges Defendant’s failure to pay its Servers 

the full minimum wage based on two uniform practices: (1) requiring Servers to 

perform certain types and amounts of sidework; and (2) requiring Servers to share 

a portion of their tips with other restaurant employees called expediters (or 

“expos”). Defendant readily admits the existence of these practices but argues that 

they are permissible under the Michigan Workforce Opportunity Wage Act 

(“WOWA”), MCL §§ 408.411, et seq. and allow it to take the “tip credit” against 

its minimum wage obligations to Servers. The legality of this conduct is at the 

heart of this case and will allow the Court to make a single determination on 
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whether the WOWA rights of Plaintiff and the putative class of Servers were 

violated. Thus, the litigation should proceed as a class action. 

I.   THE COMMON FACTS, CLAIMS, AND DEFENSES. 

 As discussed below, this lawsuit primarily involves common facts, common 

legal claims, and common legal defenses. 

A.  The common facts. 

Plaintiff was employed by Defendant as a server at its IHOP restaurant 

located in Detroit, Michigan from approximately February 2015 to December 

2016. First Amended Complaint (“FAC”) (Doc. 15) at ¶ 12; see also Declaration of 

Mercedes Whitfield (“Whitfield Dec.”), attached as Exh. A, at ¶ 1. Defendant owns 

and operates a chain of 14 IHOP restaurants in Michigan, including the Detroit 

location. FAC (Doc. 15) at ¶ 8; see also Rule 30(b)(6) Deposition of Robert 

Henderson (“Henderson Dep.”), attached as Exh. B, at 29.   

Each of Defendant’s 14 restaurants employs approximately 15 to 50 servers 

at any given time, and the turnover rate can be as high as 60%. Id. at 37-38, 126. 

Defendant maintains records of the identities of all Servers by way of employee ID 

and timekeeping numbers. Id. at 43, 90-92. 

All of Defendant’s restaurants use the same menus and serve the same food. 

Id. at 46, 48.  All of Defendant’s servers are subject to the same employee 

handbook, job description, orientation, training, and timekeeping procedures. Id. at 
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48-49, 57-58, 61-65, 90; see also Henderson Dep. Exhibit 4, attached as Exh. C 

(server job description). The IHOP corporate franchisor maintains common 

standards for the restaurants and inspects the restaurants quarterly to ensure 

compliance with these standards. Id. at 45, 116.  

During the proposed class period, Defendant took the tip credit and paid 

Plaintiff and other servers the Michigan “tipped minimum wage” plus tips. 

Henderson Dep. (Exh. B) at 40; see also FAC (Doc. 15) at ¶ 13; Whitfield Dec. 

(Exh. A) at ¶ 1. During this same time, Defendant maintained a company-wide 

policy and practice requiring Plaintiff and other servers to perform pre-assigned, 

non-tip producing sidework including, but not limited to, washing dishes, stocking 

condiments, preparing salads, cleaning walls, wiping tables, rolling silverware, 

preparing drinks and toppings, preparing food for the salad bar, getting ice, and 

cleaning the restaurant. Henderson Dep. (Exh. B) at 62-63, 88, 132; see also 

Henderson Dep. Exhibits 6 through 14 (sidework charts), attached as Exh. D-L; 

FAC (Doc. 15) at ¶¶ 15-20; Whitfield Dec. (Exh. A) ¶¶ 2-6. Indeed, Defendant’s 

Rule 30(b)(6) witness admitted the common nature of the sidework tasks: 

Q. And I mean given that IHOP menus are the same and the items 
are the same, it seems like the side work needs would be pretty  
similar across all the restaurants.  Do you agree with that? 
A. The stations and you know most of the cleaning tasks 
would be similar absolutely. 

* * * 
A. I would agree that the tasks are similar across all  
locations.  Yes. 
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Henderson Dep. (Exh. B) at 76-77.  This sidework further includes non-tip 

producing deep cleaning work:  

A. Sure. We have an SOP on our deep clean schedule. 
    * * * 
Q. Are they trained specifically on deep cleaning? 
A. I don't know “trained” would be the proper word, but 
exposed to, showed.  Yes absolutely. 
Q. Taught? 
A. Absolutely.  Sure. 
    * * * 
Q. All the servers I think you said are required to do deep 
cleaning of some sort correct? 
A. All employees.  
Q. Including servers? 
A. Yes, sir. 
    * * * 
Q. So, all the deep cleaning in all of the restaurants are the same 
because they all have the same items to clean; is that fair? 
A. Yes. 

 
Id. at 45, 61, 68; see also 69-71 (detailing deep cleaning). Moreover, Defendant’s 

Servers are required to clean equipment in the restaurants: 

Q. . . . servers were -- it appears the servers were trained to operate and 
clean certain equipment; is that right? 
A. That is correct. 
Q. Is that still the case? 
A. That they're trained to use equipment and clean it? Yes. 
    * * * 
Q. Okay. And, again, all the servers get that same training, right? 
A. That's my assumption. [Id. at 63-64]. 

Up until about two or three months ago, Defendant also maintained a 

common tip-sharing practice whereby Plaintiff and other Servers were required to 
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contribute a portion of their tips to a “tip pool” that included other employees of 

the restaurant, including expos. Henderson Dep. (Exh. B) at 38; FAC (Doc. 15) at ¶ 

30; Whitfield Dec. (Exh. A) at ¶ 7. Defendant does not take the tip credit for its 

expos and their primary job duties are readying food orders for Servers to pick up 

in and/or near the kitchen area. Henderson Dep. (Exh. B) at 42; Henderson Dep. 

Exhibit 15, attached as Exh. M (expo job description); FAC (Doc. 15) at ¶¶ 32-34; 

Whitfield Dec. (Exh. A) at ¶ 7. Defendant eliminated tip sharing in response to this 

lawsuit. Henderson Dep. (Exh. B) at 41. 

B. The common legal claims. 

 During the relevant period, the WOWA required employers to pay 

employees a minimum wage of between $7.40/hour and $9.25/hour. See WOWA 

§§ 408.414 and 408.414d. However, in determining the minimum wage owed to 

“employees receiving gratuities,” the WOWA (like the Fair Labor Standards Act 

(“FLSA”)) contains a “tip credit” provision that enables an employer to pay the 

gratuity receiving employee as little as between $3.10/hour and $3.52/hour, so long 

as the employee’s additional gratuity payments bring her total pay above the full 

hourly minimum wage threshold.  See id. 

 Employers can only use the WOWA tip credit in paying a tipped employee 

if they satisfy several requirements provided under the FLSA because the FLSA 

provides a “floor” and not a “ceiling” of protections against wage abuses, and 
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because Michigan law provides additional protections beyond those set forth in the 

FLSA. These requirements include: 

• The employer affirmatively notifies the employee that it will be paid in 
accordance with the tip credit provision. See 29 C.F.R. § 203(m); and  
 

• The employee retains all tips received by the employee unless they are 
part of a valid “tip pool” that only includes employees who “customarily 
and regularly” receive tips because their jobs entail direct customer 
interaction. Id.; Montano v. Montrose Restaurant Associates, Inc., 800 
F.3d 186, 193 (5th Cir. 2015); and 
 

• The employee does not perform unrelated sidework tasks or spends no 
more than 20% of his or her time performing related but non-tip 
producing sidework tasks. See 29 C.F.R. § 531.56(e); Marsh v. J. 
Alexander’s LLC, __ F.3d __, 2018 U.S. App. LEXIS 26387 (9th Cir. 
Sept. 18, 2018); Fast v. Applebee’s Int’l, Inc., 638 F.3d 872 (8th Cir. 
2011).   
 

Plaintiff alleges that Defendant – having benefited from WOWA’s tip credit to pay 

Plaintiff and other servers – failed to satisfy these requirements in two ways. 

 First, Plaintiff alleges that Defendant violated the WOWA’s minimum wage 

mandate by requiring Plaintiff and other Servers to: (i) perform sidework that is 

unrelated to their tip-producing work; or (ii) spend more than 20% of their time 

performing related, but non-tip producing, sidework. See generally FAC (Doc. 15) 

at ¶¶ 13-20. Examples of these sidework tasks include, but are not limited to, 

washing dishes, stocking condiments, preparing salads, cleaning walls, wiping 

tables, rolling silverware, preparing drinks and toppings, preparing food for the 

salad bar, getting ice, and cleaning the restaurant.  Id.  
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 Second, Plaintiff alleges that Defendant violated WOWA by requiring 

servers to share a portion of their tips with other restaurant employees performing 

the work of expos. Id. at ¶¶ 30-35. Specifically, Plaintiffs allege that expos do not 

have the requisite level of direct customer interaction to enable them to participate 

in a tip pool with the Servers. Id.   

 Based on these two unlawful practices, Plaintiffs assert they are entitled to 

unpaid wages representing the difference between the fully applicable minimum 

wage under MCL § 408.411 and the sub-minimum wage Defendant paid to 

Plaintiff and its other Servers pursuant to § 408.414d. See FAC (Doc. 15) at ¶ 85. 

 Defendant readily admits that Plaintiff and other servers were required to not 

only perform sidework, including deep cleaning and equipment cleaning,1 but were 

also required to share tips with expos.2 See Section I.A supra. The fundamental 

issues in this lawsuit are whether, under WOWA, Defendant impermissibly took 

the tip credit against its minimum wage obligations to Plaintiff and other Servers 

based on these practices. Resolution of these issues will require a common legal 

inquiry into Defendant’s common restaurant operations and practices. 

C. The common legal defenses. 
 
 Defendant asserts various legal defenses that ultimately must be resolved 

through common legal analysis that impacts the WOWA rights of each of 

                                                           
1This practice will generally be referred to herein as Defendant’s “Sidework” practice. 
2This practice will be referred to herein as Defendant’s “Tip Sharing” practice.  
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Defendant’s Servers. Most notably, Defendant asserts various defenses that are 

derived from the FLSA and other interpretative authority. See generally Answer 

(Doc. 21) at Affirmative Defenses.  These include, inter alia: 

• “Plaintiff’s claim under the alleged ‘dual jobs’ regulation, 29 C.F.R. § 
531.56(e), fails because said regulation is entitled to no deference and is 
not enforceable.” Id. at Defense No. 9; 
  

• “To the extent the alleged ‘dual jobs’ regulation, 29 C.F.R. § 531.56(e)) 
is applicable, Defendant fully complied with the regulation.” Id. at 
Defense No. 10; 
 

• “Plaintiff’s alleged ‘20% rule’ claim fails because Department of Labor 
Field Operations Handbook § 30d00(3) is entitled to no deference and is 
not enforceable. Id. at Defense No. 11; 
  

• “To the extent the alleged ‘20% rule’ applies, Defendant fully complied 
with its provisions.” Id. at Defense No. 12; 

 
Notably, two Courts of Appeal have specifically rejected these defenses regarding 

Defendant’s Sidework practice including the Ninth Circuit just last week. See 

Marsh v. J. Alexander’s LLC, __ F.3d __, 2018 U.S. App. LEXIS 26387 (9th Cir. 

Sept. 18, 2018); Fast v. Applebee’s Int’l, Inc., 638 F.3d 872 (8th Cir. 2011). 

 In sum, Defendant asserts many defenses that ultimately must be argued and 

resolved based on common legal arguments that can be resolved class-wide. 

II.      LEGAL STANDARD. 

Rule 23 “creates a categorical rule entitling a plaintiff whose suit meets the 

specified criteria to pursue his claim as a class action.” Shady Grove Orthopedic 

Assocs. v. Allstate Ins. Co., 559 U.S. 393, 398 (2010); see also Tyson Foods, Inc. 
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v. Bouaphakeo, __ U.S. __, 136 S. Ct. 1036, 1042 (2016). To be certified, a 

proposed class must satisfy the requirements of Rule 23(a) and one or more 

subsections of Rule 23(b). Bridging Comms. Inc. v. Top Flite Fin. Inc., 843 F.3d 

1119, 1124 (6th Cir. 2016). Rule 23(a) requires “numerosity, commonality, 

typicality, and adequate representation.” Amgen, Inc. v. Conn. Ret. Plans & Trust 

Funds, 568 U.S. 455, 460 (2013). In addition, the proponent must show that that 

the class meets the requirement of Rule 23(b)(3): questions of law or fact 

predominate over any questions affecting only individual members, and a class 

action is the superior method to bring this action. Id. 

While certification requires a rigorous analysis that may entail some overlap 

with the merits, “Rule 23 grants courts no license to engage in free-ranging merits 

inquiries at the certification stage.” Amgen, 568 U.S. at 466; see also Beattie v. 

CenturyTel, Inc., 511 F.3d 554, 560 (6th Cir. 2007) (“Rule 23 does not require a 

district court, in deciding whether to certify a class, to inquire into the merits of the 

plaintiff’s suit.”). “The question is not whether the plaintiff or plaintiffs have stated 

a cause of action or will prevail on the merits, but rather whether the requirements 

of Rule 23 are met.” Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 164 (1974).  

“District courts have ‘broad discretion in determining whether an action 

should be certified as a class action.’” Int’l Union v. Kelsey-Hayes Co., 2015 U.S. 

Dist. LEXIS 55057, *4 (E.D. Mich. Apr. 28, 2015). “‘When a court is in doubt as 
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to whether to certify a class action, it should err in favor of allowing a class.’” Id.  

III.   CLASS CERTIFICATION IS WARRANTED. 

 As discussed below, Plaintiff meets all of requirements under Rule 23. 

A. Granting this motion will further the public policy behind class 
actions. 
 

 “‘The policy at the very core of the class action mechanism is to overcome 

the problem that small recoveries do not provide the incentive for any individual to 

bring a solo action prosecuting his or her rights.’” Young v. Nationwide Mutual 

Insurance Co., 693 F.3d 532, 545 (6th Cir. 2012) (quoting Amchem Products, Inc. 

v. Windsor, 521 U.S. 591, 617 (1997)); see also In re Whirlpool Corp. Front-

Loading Washer Products Litig., 722 F.3d 838, 861 (6th Cir. 2013) (class actions 

especially desirable where “cost of litigation would dwarf any potential recovery”). 

 This lawsuit is precisely the type of dispute contemplated by Rule 23’s class 

action mechanism. If Plaintiff prevails in this matter, she and the other Servers 

would be awarded unpaid wages based on the hourly tip credit taken by Defendant 

multiplied by the number of hours the Servers were paid the sub-minimum hourly 

wage. The average Server could expect an award of a few thousand dollars in this 

type of case. Under such circumstances, “[e]conomic reality dictates that 

[Plaintiff’s] suit proceed as a class action or not at all.” Eisen, 417 U.S. at 161. 

B. The class is sufficiently definite and ascertainable.  

 “Before a court may certify a class pursuant to Rule 23, the class definition 
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must be sufficiently definite so that it is administratively feasible for the court to 

determine whether a particular individual is a member of the proposed class.” 

Young, 693 F.3d at 537-38 (internal citations omitted). This requirement is 

satisfied where class membership can be determined “‘by reference to objective 

criteria.’” Id. at 538; see also e.g. American Copper & Brass, Inc. v. Lake City 

Industrial Products, 757 F.3d 540, 545 (6th Cir. 2014) (class sufficiently definite 

where class members could be identified based on fax numbers). 

 Here, this requirement is easily met because the identities of Servers who 

were paid the sub-minimum wage during the relevant statutory period are readily 

available in Defendant’s payroll and timekeeping records. See Section I.A supra. 

C. Rule 23(a)(1)’s Numerosity requirement is satisfied.  

 Employees seeking class certification must satisfy each of Rule 23(a)’s four 

requirements: “numerosity; commonality; typicality; and adequacy of 

representation.” Amgen, 568 U.S. at 460; accord Whirlpool, 722 F.3d at 850.  We 

turn first to numerosity. 

 Rule 23(a)(1) requires the class to be “so numerous that joinder of all 

members is impracticable.” Fed. R. Civ. P. 23(a)(1). “The Sixth Circuit has 

certified a class with as few as thirty five people.”  McFarlin v. Word Enters., 

LLC, 2017 U.S. Dist. LEXIS 164968, *3 (E.D. Mich. Oct. 5, 2017).  Here, this 

requirement is easily satisfied because the putative class consists of hundreds of 
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individuals at a minimum.  See Section I.A supra. 

D. Rule 23(a)(2)’s Commonality requirement is satisfied. 

 Rule 23(a)(2) requires “questions of law or fact common to the class.” Fed. 

R. Civ. P. 23(a)(2). As the Sixth Circuit observed, plaintiffs must point to “a 

common question that will yield a common answer for the class (to be resolved 

later at the merits stage), and that the common answer relates to the actual theory 

of liability in the case.” Rikos v. Proctor & Gamble Co., 799 F.3d 497, 505 (6th 

Cir. 2015); see also Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350 (2011) 

(common claim “must be of such a nature that it is capable of classwide resolution 

– which means that determination of its truth or falsity will resolve an issue that is 

central to the validity of each one of the claims in one stroke”); accord Whirlpool, 

722 F.3d at 852-53; Davis v. Cintas Corp., 717 F.3d 476, 487 (6th Cir. 2013); In re 

Countrywide Fin. Corp. Mort. Lending Pract. Litig., 708 F.3d 704, 707 (6th Cir. 

2013). “What we are looking for is a common issue the resolution of which will 

advance the litigation.”  Sprague v. GMC, 133 F.3d 388, 397 (6th Cir. 1998). 

The Supreme Court and Sixth Circuit have both held that only one common 

question is necessary to certify a class. See Whirpool, 722 F.3d at 853 (“there need 

be only one common question to certify a class”); Dukes, 564 U.S. at 359 (“We 

quite agree that for purposes of Rule 23(a)(2) ‘[e]ven a single [common] question’ 

will do.”) (internal quotation omitted); see also McFarlin, 2017 U.S. Dist. LEXIS 
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164968, at *8-9 (“The Sixth Circuit has found commonality where the plaintiffs 

could identify one common question, despite the fact that there were some unique 

questions/inquiries for individuals within the class.”) (citing examples).  

 Also, commonality can exist even if a defendant is pursuing defenses that 

purportedly require individualized analysis and may potentially result in an 

individualized determination of class members’ damages. See Rikos, 799 F.3d at 

505 (plaintiffs not required to “prove at the class-certification stage that all or most 

class members were in fact injured to meet [the commonality] requirement”); 

Whirlpool, 722 F.3d at 854 (“‘[n]o matter how individualized the issue of damages 

may be,’ determination of damages ‘may be reserved for individual treatment with 

the question of liability tried as a class action.’”); Countrywide, 708 F.3d at 707 

n.4 (“To the extent that the district court . . . expected class members to suffer the 

same damages, it did so in error.”); Young, 693 F.3d at 543 (“existence of 

[individualized] defenses does not defeat the commonality requirement”). 

 Applying the above principles to this action, Plaintiff easily satisfies Rule 

23(a)(2)’s commonality requirement.  Indeed, as discussed in Section I supra, this 

litigation is replete with “common issue[s] the resolution of which will advance the 

litigation.” Sprague, 133 F.3d at 397.  The common questions include, inter alia: 

• Did the Defendant have a policy or practice of requiring Plaintiff and 
other Servers to perform sidework? 
 

• Were the sidework tasks performed by Plaintiff and other Servers 
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“related” to their tip producing work? 
  

• Did Plaintiff and other Servers spend more than 20% of their time 
performing related but non-tipped sidework tasks? 
 

• Did the Defendant have a policy or practice of requiring Plaintiff and 
other Servers to share tips with Expediters?  
 

• Did Defendant’s Expediters possess sufficient direct customer interaction 
as part of their job duties to participate in a tip pool? 

 
See generally Section I supra (discussing common legal claims and defenses). 

Both federal appellate and district courts find the commonality requirement 

satisfied by tipped employees challenging similar Sidework and Tip Sharing 

practices under state law.  See, e.g., Johnson v. Pinstripes, Inc., 2013 U.S. Dist. 

LEXIS 138253, *12 (N.D. Ill. Sep. 26, 2013) (“In the instant case, plaintiffs have 

likewise submitted evidence of a company-wide policy of side work.  The common 

question of whether employees still engaged in ‘tipped’ labor through required side 

work is therefore common to the entire class.  As such, the commonality 

requirement of Rule 23 is satisfied for Class One.”); Haschak v. Fox & Hound 

Rest. Grp., 2012 U.S. Dist. LEXIS 162476, *6 (N.D. Ill. Nov. 14, 2012) (holding 

Rule 23(a)(2) satisfied “by demonstrating that Defendants maintained a company-

wide policy requiring its employees to perform ‘sidework’ on a regular basis”);3 

                                                           
3 See also Driver v. AppleIllinois, LLC, 265 F.R.D. 293, 311-12 (N.D. Ill. 2010); Berger v. 
Perry’s Steakhouse of Ill., LLC, 2018 U.S. Dist. LEXIS 39751, *11-12 (N.D. Ill. Mar. 12, 2018); 
Koenig v. Granite City Food & Brewery, Ltd., 2017 U.S. Dist. LEXIS 71809, *9-10 (W.D.Pa. 
May 11, 2017); Mooney v. Domino’s Pizza, Inc., 2016 U.S. Dist. LEXIS 118193, *16-21 
(D.Mass. Sept. 1, 2016); Schaefer v. Walker Bros. Enters., 2013 U.S. Dist. LEXIS 143047, *4-6 
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Shahriar v. Smith & Wollensky Rest. Group, Inc., 659 F.3d 234, 252 (2d Cir. 

2011) (“[W]e conclude that the District Court properly found there to be questions 

of law or fact common to the class, Rule 23(a)(2), since the Plaintiffs’ [state law] 

class claims all derive from the same compensation policies and tipping practices 

of Park Avenue.”); Whitlock v. FSL Mgmt., LLC, 2012 U.S. Dist. LEXIS 112859, 

*23 (W.D. Ky. Aug. 10, 2010) (“The common question of fact with regard to this 

subclass is whether there was a common policy or practice of Defendants to 

require tipped employees of FSL and FSH to participate in mandatory tip pooling 

and sharing.”).4 In sum, Rule 23(a)(2)’s commonality requirement is satisfied. 

E. Rule 23(a)(3)’s Typicality requirement is satisfied. 

 Rule 23(a)(3) requires that “the claims or defenses of the representative 

parties are typical of the claims or defenses of the class.” Fed. R. Civ. P. 23(a)(3).  

This requirement tends to “merge” with the commonality requirement, Young, 693 

F.3d at 542, and tests whether the interests of the named plaintiff and the class 

members are sufficiently “‘aligned’” so that “‘in pursuing his own claims, the 
                                                                                                                                                                                           
(N.D. Ill. Sept. 19, 2013); Clark v. Honey-Jam Café, LLC, 2013 U.S. Dist. LEXIS 62461, *3-4 
(N.D. Ill. Mar. 21, 2013). 
4 See also Starr v. Chi. Cut Steakhouse, LLC, 75 F. Supp. 3d 859, 872-73 (N.D. Ill. 2014); 
Whitehorn v. Wolfgang’s Steakhouse, Inc., 275 F.R.D. 193, 199 (S.D.N.Y. 2011); Dvornikov v. 
Landry’s Inc., 2017 U.S. Dist. LEXIS 49178, *24-25 (D. Mass. Mar. 31, 2017); Sanchez v. Roka 
Akor Chi. LLC, 2016 U.S. Dist. LEXIS 1542, *9-10 (N.D. Ill. Jan. 7, 2016); Fonseca v. Dircksen 
& Talleyrand Inc., 2015 U.S. Dist. LEXIS 136427, *6-10 (S.D.N.Y. Sept. 28, 2015); Murphy v. 
Lajaunie, 2015 U.S. Dist. LEXIS 97531, *12-13 (S.D.N.Y. July 24, 2015); Cormier v. Landry’s 
Seafood House-North Carolina, Inc., 2015 U.S. Dist. LEXIS 187556, *5-7 (D. Mass. Feb. 23, 
2015), adopted by 2015 U.S. Dist. Lexis 187580 (D. Mass. Mar. 16, 2015); Megason v. Starjem 
Rest. Corp., 2014 U.S. Dist. LEXIS 3910, *25 (S.D.N.Y. Jan. 10, 2014); Lopez v. Hayes 
Robertson Group, Inc., 2013 U.S. Dist. LEXIS 189629, *14-15 (S.D. Fla. Sept. 23, 2013). 
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named plaintiff will also advance the interests of the class members,’” id. 

 The Sixth Circuit has instructed: “A claim is typical if ‘it arises from the 

same event or practice or course of conduct that gives rise to the claims of other 

class members, and if [the named plaintiff’s] claims are based on the same legal 

theory.’” Beattie v. CenturyTel, Inc., 511 F.3d 554, 561 (6th Cir. 2007). “Typical 

does not mean identical, and the typicality requirement is liberally construed.”  

Whitlock, 2012 U.S. Dist. LEXIS 112859, at *25 (internal citations omitted). 

 In Whitlock, the Western District of Kentucky applied the above principles 

to hold that, under Rule 23(a)(3), the named plaintiffs’ wage-and-hour claims were 

typical of the claims of other employees at three Louisville nightclubs. See id. at 

*25. As the Whitlock court explained: “the named Plaintiffs’ claims are typical of 

the class and subclass as they are based on the same legal theory – failure to pay 

wages as required for work that was performed off-the-clock . . . and/or requiring 

tipped employees to pool and share tips in violation of [Kentucky wage laws].”  Id. 

 Similarly, in Johnson, the Northern District of Illinois correctly observed:   

Plaintiffs claim that defendants had a policy in place that required all 
employees to complete side work unrelated to their tipped duties. This 
is an alleged practice or course of conduct by defendant that was 
common to all employees, and their claims are all based on the same 
theory of liability. Even though servers do not perform the same side 
work as bartenders or server assistants, it is the fact of required side 
work, not the nature of that work, that will determine liability. 

 
2013 U.S. Dist. LEXIS 138253, at *17.  
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 Here, as in Whitlock and Johnson, Plaintiff and the other Servers pursue the 

same theory that Defendant violated the WOWA by paying them the sub-minimum 

wage and implementing the Sidework and Tip Sharing practices. Plaintiff and the 

other Servers also pursue the same primary damages:  unpaid wages. See generally 

FAC (Doc. 15).  For these reasons – as well as the other reasons discussed in the 

above commonality analysis – Rule 23(a)(3)’s typicality requirement is satisfied.  

F. Rule 23(a)(4)’s Adequacy requirement is satisfied. 

 Rule 23(a)(4) requires that “the representative parties will fairly and 

adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). This 

requirement “serves to uncover conflicts of interest between named parties and the 

class they seek to represent.” Amchem Products, 521 U.S. at 625. 

 The Sixth Circuit “looks to two criteria for determining adequacy of 

representation: ‘1) the representative must have common interests with unnamed 

members of the class, and 2) it must appear that the representatives will vigorously 

prosecute the interests of the class through qualified counsel.’” Young, 693 F.3d at 

543. The Sixth Circuit also instructs courts to “‘determine whether class counsel 

are qualified, experienced and generally able to conduct the litigation.’” Id.  

 Here, the adequacy prong is satisfied under the above criteria. First, Plaintiff 

shares “common interests” with other class members by challenging Defendant’s 

use of the tip credit to pay its Servers despite implementing the Sidework and Tip 
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Sharing practices. See generally FAC (Doc. 15); Whitfield Dec. (Exh. A); see also 

Whitlock, 2012 U.S. Dist. LEXIS 112859, at *27-30 (adequacy found where 

plaintiffs and class of restaurant workers sought unpaid wages and withheld tips). 

Second, Plaintiff will “vigorously prosecute” the class members’ interests.  

Plaintiff promptly moved for conditional certification of the FLSA collective, see 

Doc. 16, in addition to this class certification motion.  Plaintiff’s willingness to 

vigorously pursue these wage claims on behalf of other Servers is well-established. 

 Finally, the undersigned lawyers are “qualified, experienced and generally 

able to conduct the litigation,” having successfully prosecuted many wage and 

hour class/collective actions and having been appointed class counsel by various 

federal and state court judges.  See Declaration of Jesse Young, attached as Exh. 

N; Declaration of Nicholas Migliaccio, attached as Exh. O; Declaration of R. 

Andrew Santillo, attached as Exh. P. Thus, Rule 23(a)(4) is satisfied.  

G. Rule 23(b)(3)’s Predominance requirement is satisfied. 

If the Court determines that Plaintiff has satisfied the four Rule 23(a) 

requirements, its attention must turn to Rule 23(b)(3), which requires both that 

common questions of law or fact “predominate over any questions affecting only 

individual members” and “that a class action is superior to other available methods 

for the fair and efficient adjudication of the controversy.” Fed. R. Civ. P. 23(b)(3).  

We turn first to predominance. 
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The Supreme Court and Sixth Circuit have articulated several important 

principles that dictate the predominance analysis: 

First, the predominance inquiry “grants courts no license to engage in free-

ranging merits inquiries.” Amgen, 568 U.S. at 466; accord Rikos, 799 F.3d at 505. 

Second, predominance is regularly found even though some legal or factual 

issues require individualized proof. The Supreme Court instructs: “Rule 23(b)(3) . . 

. does not require a plaintiff seeking class certification to prove that each 

‘elemen[t] of [her] claim [is] susceptible to classwide proof.’” Amgen, 568 U.S. at 

469 (emphasis added); see also Whirlpool, 722 F.3d at 858 (“A plaintiff class need 

not prove that each element of a claim can be established by classwide proof.”); 

Young, 693 F.3d at 544 (“These potential individual inquiries do not defeat the 

predominance of common questions.”); Martinez v. Blue Star Farms, Inc., 325 

F.R.D. 225, 231 (E.D. Mich. 2013) (“[T]he mere fact that individualized inquiries 

may potentially occur is not sufficient to defeat the predominance requirement.”).  

Importantly, as Judge Edmunds observed: “‘Common questions need only 

predominate: they need not be dispositive of the litigation.’”  In re Cardizem CD 

Antitrust Litig., 200 F.R.D. 297, 307 (E.D. Mich. 2001).  

Third, predominance is regularly found even though some of the anticipated 

defenses will require individualized analysis. The Sixth Circuit explains: “[T]he 

fact that a defense may arise and may affect different class members differently 
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does not compel a finding that individual issues predominate over common ones.”  

Beattie, 511 F.3d at 564 (internal quotations omitted); accord Young, 693 F.3d at 

544 (same); see also Bridging, 843 F.3d at 1126 (“‘Rule 23(b)(3) requires merely 

that common issues predominate, not that all issues be common to the class.’”). 

Fourth, individualized damages issues do not preclude a predominance 

finding. The Sixth Circuit instructs: “[r]ecognition that individual damages 

calculations do not preclude class certification under Rule 23(b)(3) is well nigh 

universal.” Whirlpool, 722 F.3d at 861 (internal quotations omitted); see also 

Sterling v. Velsicol Chem. Corp., 855 F.2d 1188, 1197 (6th Cir. 1988) (“No matter 

how individualized the issue of damages may be, these issues may be reserved for 

individual treatment with the question of liability tried as a class action.”). 

 Both federal appellate and district courts have found the predominance 

requirement satisfied by tipped employees challenging similar Sidework practices 

under state law. In particular, the Northern District of Illinois in Johnson, supra, 

observed:  

The question of whether defendants did have a policy of required 
unrelated side work is one that can be resolved on a class wide basis 
because there is a common nucleus of facts and issues.   

* * * 
The question of whether this side work was related to the employees’ 
tipped work may be answered “in one stroke.”  Whether any unrelated 
side work rose to the level of a violation of the IWML is a merits 
question that should disposed of at the merits stage. At the class 
certification stage, plaintiffs have sufficiently demonstrated that there 
is a class-wide question of liability based on the side work policy and 

Case 2:18-cv-10973-DML-EAS   ECF No. 27   filed 09/25/18    PageID.368    Page 28 of 34



21 
 

that this question predominates over individual damages questions. 
 
2013 U.S. Dist. LEXIS 138253, at *13-14; see also Haschak, 2012 U.S. Dist. 

LEXIS 162476, at *9 (“The predominating question raised by Plaintiffs’ claim is 

whether Defendants’ company-wide policy requiring employees to perform 

‘sidework’ is tantamount to requiring them to engage in an ‘untipped’ occupation 

for a sub-minimum, ‘tipped’ wage. This question can be resolved on a class-wide 

basis.”).5 

  Similarly, federal courts have repeatedly held that the predominance 

requirement is satisfied by employees challenging similar Tip Sharing practices. 

For example, in Whitlock, supra, the Western District of Kentucky held: 

     Courts have found that class certification is appropriate in cases in 
which the plaintiff class challenged a common practice or policy of 
failing to compensate employees appropriately for time worked, 
despite the presence of some factual variation in the claims. The 
predominance requirement is met if this common question is at the 
heart of the litigation. Plaintiffs’ alleged common policy or practice of 
requiring non-salaried employees to work off-the-clock and of 
requiring tipped employees to participate in tip pooling and sharing 
lies at the heart of this case. Despite the fact that individual questions 
may arise, those individual questions do not dictate the conclusion 
that a class action is impermissible. “‘A single common issue may be 
the overriding one in the litigation, despite the fact that the suit also 
entails numerous remaining individual questions.’” “Common 
questions need only predominate: they need not be dispositive of the 
litigation.” 
     Further, individualized damage claims do not defeat the Rule 

                                                           
5 See also Driver, 265 F.R.D. at 311; Berger, 2018 U.S. Dist. LEXIS 39751, at *12; Koenig, 
2017 U.S. Dist. LEXIS 71809, at *12-13; Mooney, 2016 U.S. Dist. LEXIS 118193, *24-25; 
Schaefer, 2013 U.S. Dist. LEXIS 143047, *8; Clark, 2013 U.S. Dist. LEXIS 62461, *5-7. 
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23(b)(3) class. “Varying damage levels rarely prohibit a class action if 
the class members’ claims possess factual and legal commonality.”  

 
2012 U.S. Dist. LEXIS 112859, at *34-37 (internal citations omitted); see also 

Lopez, 2013 U.S. Dist. LEXIS 189629, at *19 (“No doubt, there are individualized 

issues, such as the particular category of non-tipped employee who shared in the 

tip pool . . . On balance, it is clear to this Court that the common issues, which 

arise from the implementation of an across-the-board compensation policy at all 

five restaurants, predominate over any individualized issues.”).6 

 Here, as in the cases cited above, the predominance requirement is satisfied. 

This lawsuit focuses on the legality of Defendant’s company-wide Sidework and 

Tip Sharing practices that equally apply to Plaintiff and Defendant’s other 

Michigan Servers who were paid a sub-minimum wage. The company-wide 

evidence is discussed above and includes admissions that Plaintiff and other 

Servers were regularly required to perform Sidework, and, up until just a few 

months ago, share tips with expos. See generally Section I.A supra. 

As this lawsuit moves forward, this Court will be called upon to apply the 

above-described common facts to the common legal claims and defenses discussed 

in Sections I.B-C supra. The ultimate resolution of these claims and defenses is 

                                                           
6 See also Shahriar, 659 F.3d at 253; Starr, 75 F. Supp. 3d at 874-75; Whitehorn, 275 F.R.D. at 
200; Dvornikov, 2017 U.S. Dist. LEXIS 49178, at *25-27; Sanchez, 2016 U.S. Dist. LEXIS 
1542, at *12-14; Fonseca, 2015 U.S. Dist. LEXIS 136427, at *13-16; Murphy, 2015 U.S. Dist. 
LEXIS 97531, at *17-20; Cormier, 2015 U.S. Dist. LEXIS 187556, at *10-11; Megason, 2014 
U.S. Dist. LEXIS 3910, at *25. 
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both unknown and irrelevant to class certification. What matters at the class 

certification stage is that this litigation involves the application of common facts to 

common legal claims and defenses, the resolution of which will materially advance 

the litigation for all class members. Under these circumstances, Rule 23(b)(3)’s 

predominance requirement is satisfied. 

H. Rule 23(b)(3)’s Superiority requirement is satisfied. 

 Rule 23(b)(3) also requires a finding “that a class action is superior to other 

available methods for the fair and efficient adjudication of the controversy.” Fed. 

R. Civ. P. 23(b)(3). The rule describes four factors to be considered in deciding 

superiority. See id. As discussed below, each factor favors class certification: 

 The first factor addresses “the class members’ interests in individually 

controlling the prosecution . . . of separate actions.” Fed. R. Civ. P.  23(b)(3)(A).  

This factor disfavors certification where class members maintain “a high degree of 

emotional involvement, extremely large [individual] damages claims, and a desire 

to tailor trial tactics to individual needs.” Newberg on Class Actions, Fourth, at 

§4:29. This wage rights lawsuit, which concerns each class member’s potential 

recovery of the unpaid tip credit taken by Defendant, is not such a case. See, e.g., 

Whitlock, 2012 U.S. Dist. LEXIS 112859, at *39-40. 

 The second factor addresses “the extent and nature of any litigation 

concerning the controversy already begun by . . . class members.” Fed. R. Civ. P.  
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23(b)(3)(B). This factor favors certification since no other related litigation exits. 

 The third factor addresses the desirability of “concentrating the litigation of 

the claims in a particular forum.” Fed. R. Civ. P. 23(b)(3)(C). Here, concentration 

of all claims in this Court is especially efficient and desirable because each of 

Defendant’s IHOP restaurants are located in Michigan including the one that 

Plaintiff worked at in Detroit. See FAC (Doc. 15) at ¶ 12. 

 The fourth factor addresses “likely difficulties in managing the class action.” 

Fed. R. Civ. P. 23(b)(3)(D). Here, no such difficulties exist. As discussed above, 

this is precisely the type of lawsuit that, due to the limited financial recovery 

available to any individual class member based on the unpaid tip credit, will 

benefit greatly from the economies of class litigation. See Young, 693 F.3d at 545; 

Beattie, 511 F.3d at 566-67. Moreover, because the legality of Defendant’s 

standardized compensation policies applies to the individual claim of each 

proposed class member, this factor favors certification. See Whitlock, 2012 U.S. 

Dist. LEXIS 112859, at *39; Johnson, 2013 U.S. Dist. LEXIS 138253, at *13-14.  

IV.    APPOINTMENT OF CLASS COUNSEL. 

 Federal Rule of Civil Procedure 23(g) requires the Court to appoint counsel 

to represent the class based on the consideration of four factors.  See Fed. R. Civ. 

P. 23(g)(1)(A). Plaintiff submits that these factors support the appointment of Kreis 

Enderle, P.C., Migliaccio & Rathod LLP and Winebrake & Santillo, LLC.  

Case 2:18-cv-10973-DML-EAS   ECF No. 27   filed 09/25/18    PageID.372    Page 32 of 34



25 
 

 These firms effectively and competently identified and investigated the legal 

claims available to Plaintiff and other class members, see Fed. R. Civ. P. 

23(g)(1)(A)(i), and have demonstrated a willingness to commit substantial 

resources to representing the class, see id. at 23(g)(1)(A)(iv). 

 Moreover, as reflected in the declarations attached as Exhibits N-P, the firms 

are experienced in handling class and collective actions arising under the nation’s 

wage and hour laws, see Fed. R. Civ. P. at 23(g)(1)(A)(ii), and are knowledgeable 

of the applicable law, see id. at 23(g)(1)(A)(iii). 

V. CONCLUSION. 

 For the above reasons, the Court should grant this motion and direct the 

parties to confer and create an appropriate class notice. 

 
Date: September 25, 2018  Respectfully submitted, 

 

 
Jesse L. Young 
KREIS ENDERLE, P.C. 
8225 Moorsbridge 
P.O. Box 4010 
Kalamazoo, MI 49003 
 
 
 
 

/s/R. Andrew Santillo 
Peter Winebrake 
R. Andrew Santillo 
Mark J. Gottesfeld 
WINEBRAKE & 
SANTILLO, LLC 
715 Twining Road,  
Suite 211 
Dresher, PA 19025 
 

 
Nicholas A. Migliaccio 
Jason S. Rathod 
MIGLIACCIO & 
RATHOD LLP 
412 H Street, NE,  
Suite 302 
Washington, DC 20002 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on September 25, 2018, I electronically filed the 
foregoing document with the Clerk of Court which caused the following counsel 
for Defendant to be served by electronic means: 
 

Edward N. Boehm, Jr. at tboehm@fisherphillips.com 
Martin B. Heller at mheller@fisherphillips.com 

Joseph A. Starr at jstarr@starrbutler.com 
William Reed Thomas at wthomas@starrbutler.com 

 
Date:  September 25, 2018 Respectfully submitted, 

 
/s/R. Andrew Santillo 
R. Andrew Santillo 
WINEBRAKE & SANTILLO, LLC 
715 Twining Road, Suite 211 
Dresher, PA 19025 
Phone:  (215) 884-2491 
 
One of Plaintiff’s Counsel 

 

Case 2:18-cv-10973-DML-EAS   ECF No. 27   filed 09/25/18    PageID.374    Page 34 of 34

mailto:tboehm@fisherphillips.com
mailto:mheller@fisherphillips.com
mailto:jstarr@starrbutler.com
mailto:wthomas@starrbutler.com


Exhibit A 
Case 2:18-cv-10973-DML-EAS   ECF No. 27-1   filed 09/25/18    PageID.375    Page 1 of 4



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

Case No. 2:18-cv-10973-DML-EAS

Hon. David M. Lawson

MERCEDES WHITFIELD, on behalf of
herself and similarly situated employees,

Plaintiffs,
v.

TRINITY RESTAURANT GROUP,
LLC,

Defendant.

DECLARATION BY MERCEDES WHITFIELD

I, Mercedes Whitfield, an adult resident of the state of Michigan, hereby declare, subject

to penalty of perjury, that the following facts are true and correct to the best of my knowledge,

information, and belief:

1. I worked for Trinity Restaurant Group as a server at its IHOP restaurant located at

2701 East Jefferson Ave. in Detroit, Michigan from approximately February 2015 to December

2016. I was paid $3.23 an hour when my employment with Trinity ended.

2. During my time at Trinity as a server, I was scheduled to work nights for the first

four months, which usually started the shifts at 5 p.m. and lasted until 10 p.m. (weekdays) or

later (weekends). I then transferred to morning shifts, which usually started at 6 a.m. and lasted

until between 3:00 and 5:00 p.m. This is because, at the end of my scheduled shift, I was almost

always required to stay late and perform sidework. Examples of this work included sweeping

and mopping the floors; refilling and stocking condiments; wiping down tables and chairs;

cleaning light fixtures; doing other deep cleaning; and rolling silverware.
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3. Throughout my shifts, I was also required to do a lot of sidework like the tasks

above as well as cutting and cupping fruit, mixing salsa, making coffee, doing dishes, and getting

ice.

4. While employed by Trinity as a server, I spent well over 20 percent of my time in

a week as a server performing sidework. Based on my memory of my daily routine, I spent

about 50 percent of my shifts performing sidework.

5. I was required to perform the sidework during and after my shift and, if I did not,

I would be disciplined and eventually fired. All of the servers were required to have a manager

check their sidework before leaving and, if they had not completed the side work to the

=?9.<@2=8<F= =*>2=/*,>287$ ,8?5- +. -2=,29527.-%

6. Regardless of the amount of time I spent doing side work during my time as a

server at Trinity, I was just paid $3.23 an hour.

7. The servers also had to participate in a tip pool on the weekends, holidays and

=9.,2*5 9<868>287 -*C= "524. D'<.. )*7,*4. &*CE#$ A1.<. A.<. <.;?2<.- >8 D>29 8?>$E 8< =1*<. 8?<

tips with the food expediters. Based on my personal observations, the expediter did not interact

A2>1 <.=>*?<*7> ,?=>86.<=% (7=>.*-$ 1. 8< =1. 3?=> +<8?01> /88- /<86 >1. 42>,1.7 >8 *7 D.B98
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customers are sitting.

8. When my shifts ended and I went to clock out, the system asked me to enter how

much I made in tips that day. Often when I entered the amount of tips I made, the system said

that I did not enter a high enough amount. To clock out, I had to keep punching in a higher

number until the system accepted the number. As a result I was forced to over-report the amount

of tips I made in a shift. That amount, then, caused more money to come out in taxes. A
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 3 
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 1                      Southfield, Michigan
 2                   Friday, September 21, 2018
 3                            9:00 a.m.
 4                             --oOo--
 5                        ROBERT HENDERSON
 6       was thereupon called as a witness herein, and after
 7       having been first duly sworn to tell the truth, the
 8       whole truth, and nothing but the truth, was examined
 9       and testified as follows:
10                           EXAMINATION
11  BY MR. YOUNG: 
12  Q.   Good morning.
13  A.   Good morning.
14  Q.   Could you please state your name.
15  A.   Robert Henderson.
16  Q.   Thank you, Robert.  And can you state your address for
17         the record, please.
18  A.   42616 North Pointe Court, Clinton Township, Michigan,
19         48036.
20  Q.   And how long have you lived at that address?
21  A.   Around eight years.
22  Q.   Thanks for coming in today for this deposition.  I know
23         it's probably not your choice to spend your Friday
24         doing this, but we appreciate it.
25  A.   Yes, sir.
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 1  Q.   Have you ever had a deposition taken before?
 2  A.   Yes.
 3  Q.   And how many times?
 4  A.   One.
 5  Q.   And was that in your capacity at Trinity?
 6  A.   Correct.
 7  Q.   What kind of a case was that?  Do you remember?
 8  A.   It was over a termination.
 9  Q.   Okay.  And where was the deposition held?
10                   Was it here in Metro Detroit somewhere?
11  A.   It was in the Bloomfield Hills area.  Yes.
12  Q.   How many years ago was that?
13  A.   I want to say around seven or eight years.
14  Q.   Was that, like, a 30(b)(6) deposition like we're doing
15         today?  Do you know?
16  A.   I'm not sure what that is.
17  Q.   Okay.  So, a 30(b)(6) deposition is like today where
18         you're coming in as the corporate representative to
19         testify on behalf of the company.
20                   Was it a deposition like that, or was it a
21         personal deposition, if you know?
22  A.   I don't.  I don't know the difference.
23  Q.   That's fair.  Okay.
24                   So, you generally know how this works.  So,
25         I'm going to ask you some questions.  You're under
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 1         oath, and you're going to respond, right?
 2  A.   Yes.
 3  Q.   So, I'm sure your counsel instructed you or gave you
 4         some instructions for today.  I'll just run through
 5         them again just so we're clear.  Okay?
 6                   We have a stenographer here taking down the
 7         record, so when I ask you a question, please respond
 8         verbally -- no shakes of the head, no uh-huhs, uh-uh --
 9         so the court reporter can pick that up.  Okay?
10  A.   All right.
11  Q.   Try to let me finish my questions before you give me
12         your answers.  I'll try to let you finish your answers
13         before I ask my next question, again, for the sake of
14         the record.  Okay?
15  A.   All right.
16  Q.   If you need to take a break at any time, let me know.
17  A.   Okay.
18  Q.   Unless there's a question pending, I'll let you take
19         any breaks you want.  Okay?
20  A.   Okay.
21  Q.   Is there any reason that you wouldn't be able to
22         testify truthfully today?
23  A.   No.
24  Q.   Any medications that you're taking?
25  A.   No.
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 1  Q.   You understand this a deposition under oath?
 2  A.   Yes.
 3  Q.   As it would be in court?
 4  A.   Yes.
 5  Q.   Okay.  Your counsel might object to some of my
 6         questions today.  That's perfectly fine.  Unless he
 7         tells you otherwise, go ahead and answer the question
 8         regardless.
 9  A.   Okay.
10  Q.   Have you ever been a party in any litigation before, a
11         plaintiff or a defendant?
12  A.   A plaintiff, no.
13  Q.   Or a defendant, you personally?
14  A.   Yes.
15  Q.   What kind of a case was that?
16  A.   It was the one I mentioned earlier.
17  Q.   The employment case?
18  A.   Yes.
19  Q.   You were personally a defendant in the case?
20  A.   They listed Trinity Restaurant Group and myself as
21         well.
22  Q.   Okay.  Were you the manager of the employee?
23  A.   I was his direct supervisor.
24  Q.   Got it.  And that case was resolved, I take it?
25  A.   Yes.
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 1  Q.   A settlement?
 2  A.   Yes.
 3  Q.   You ever testified in court at all?
 4  A.   No.
 5  Q.   You ever testified in an administrative hearing of any
 6         kind?  Unemployment or anything like that?
 7  A.   Unemployment via conference call.
 8  Q.   Okay.  How many times?
 9  A.   Once.
10  Q.   Was that local?
11  A.   It was here in Michigan.
12  Q.   When was that, do you remember?
13  A.   Maybe around 2010.  2011.
14  Q.   Okay.  Again, that was in your role of Trinity?
15  A.   Yes.  A different role, but, yes, with Trinity.
16  Q.   Was it related to the same case that you were named in
17         the lawsuit?
18  A.   No.
19  Q.   Different one?
20  A.   Yes.
21  Q.   Have you ever been questioned by the Department of
22         Labor for any reason?
23  A.   I have not.
24  Q.   What about the Michigan Wage & Hour Division?
25  A.   I have not.
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 1  Q.   Do you know if Trinity has ever been investigated by
 2         the Department of Labor?
 3                   MR. THOMAS: I'm just going to object 'cause
 4         it's outside the scope of the deposition, and I'm going
 5         to instruct him not to answer.
 6                   MR. YOUNG: I can still take his personal
 7         knowledge.  It is outside the scope.  I'll give you
 8         that.
 9                   MR. THOMAS: Okay.  But I'm just going to
10         instruct him not to answer 'cause it's outside the
11         scope.
12                   MR. YOUNG: Okay.  But I can still ask the
13         witness questions about his personal knowledge in a
14         30(b)(6) deposition.  It doesn't bind the company, but
15         I can ask him about his personal knowledge.
16                   MR. THOMAS: Well, I mean, he's the corporate
17         representative.
18                   Are you asking him as Robert Henderson or as
19         the representative?
20                   MR. YOUNG: As Robert Henderson.
21                   MR. THOMAS: Okay.  Well, I'm still going to
22         object to the question.
23                   But you can answer.
24                   THE WITNESS: I'm sorry.  What was the
25         question?
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 1    BY MR. YOUNG: 
 2  Q.   The question was:  Do you know if Trinity has ever been
 3         investigated by the Department of Labor?
 4  A.   Yes.
 5  Q.   They have been?
 6  A.   Yes.
 7  Q.   How many times, if you know?
 8  A.   I believe once.
 9  Q.   Okay.  When was that?
10  A.   I'm guessing on a date, but I believe within the last
11         two years.
12  Q.   Okay.  And which restaurants was that in connection
13         with, if you know?
14  A.   I believe Mount Pleasant.
15  Q.   Okay.  Was it the Mount Pleasant IHOP?
16  A.   Yes.
17                   MR. THOMAS: And, Jesse, I'm just going to
18         object to the entire line of questioning.  Will you
19         give me a standing objection?
20                   MR. YOUNG: Yes.  And just for record, let's
21         make it clear if we're asking him as a corporate rep or
22         Robert Henderson.  Okay?
23                   MR. THOMAS: Okay.  So, you're asking this as
24         Robert Henderson?
25                   MR. YOUNG: Yes.  This whole line of
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 1         questioning is personal knowledge.  I agree that it's
 2         outside the scope of the dep notice.
 3                   MR. THOMAS: Okay.  And I think that's clear.
 4    BY MR. YOUNG: 
 5  Q.   All right.  Is that investigation still ongoing?  Do
 6         you know?
 7  A.   I'm unsure.
 8  Q.   Okay.  As part -- you might have already answered this.
 9                   As part of that investigation, were you
10         interviewed at all?
11  A.   No.
12  Q.   Were you involved in that investigation in any way?
13  A.   No.
14  Q.   All right.  What did you do to prepare for your
15         deposition today?
16  A.   I spoke with Will.  I reviewed a couple of documents.
17  Q.   Okay.  And I don't want to know anything that you and
18         Will discussed, but how many times did you meet with
19         Will?
20  A.   Once.
21  Q.   And when was that?
22  A.   Yesterday.
23  Q.   And how long was that meeting?
24  A.   A few hours.
25  Q.   Okay.  Was that in person?
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 1  A.   Yes.
 2  Q.   Was that here in this office?
 3  A.   Yes.
 4  Q.   Okay.  Which documents did you review?
 5  A.   I don't recall all of them.  I believe it was the
 6         sidework reports, some server training material, the
 7         Trinity org chart, and my signed affidavit.  I believe
 8         that's it.
 9  Q.   Okay.  And are these the documents that were produced
10         in the case?  Is that your understanding?
11  A.   Yes, sir.
12  Q.   All right.  Did you do anything else to prepare for
13         today?
14  A.   No.
15  Q.   Any Internet research on your own?
16  A.   No.
17  Q.   Any research at all on your own?
18  A.   No.
19  Q.   Did you talk to anybody at Trinity about today's
20         deposition?
21  A.   No.  Actually, I haven't.
22  Q.   But somebody from Trinity designated you for today for
23         the -- I'm sorry -- for the deposition today?
24  A.   I think we as an organization figured -- we decided
25         that I had the best knowledge to represent us here
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 1         so...
 2  Q.   So, tell me about that.  Did you guys have a conference
 3         call, or how did that come about?
 4  A.   It was a conference call.
 5  Q.   All right.  Who was on the conference call?
 6                   MR. THOMAS: I'm just going to object to the
 7         extent that any attorneys were on that call.
 8                   Was an attorney on that call?
 9                   THE WITNESS: I believe so.  Yes.
10                   MR. THOMAS: Then I'm going to object and
11         instruct you not to answer.
12                   MR. YOUNG: Well, I still want to know who's
13         on the call, though.  I can have that information.
14                   MR. THOMAS: Yeah.  That's okay.
15    BY MR. YOUNG: 
16  Q.   Just tell me who's on the call.
17  A.   Tom Gough, our CFO, myself and our attorneys.
18  Q.   Okay.  I'm sorry.  Tom Gough, you said?
19  A.   Yes.
20  Q.   G-o-f-f?
21  A.   G-o-u-g-h.
22  Q.   Got it.  All right.
23                   And where does Tom live?  Does he live in
24         California?
25  A.   He does not.  I believe Tom lives in North Carolina.
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 1  Q.   All right.  And so, how did you first learn that you
 2         were going to be the designee for today?
 3                   Was it on that phone call?
 4  A.   It was on that phone call.
 5  Q.   When was that phone call, roughly?
 6  A.   I am -- I believe, to the best of my knowledge, it was
 7         in June or July.
 8  Q.   Of 2018, right?
 9  A.   Yes, sir.
10  Q.   Did you go to high school around here?
11  A.   I did not.
12  Q.   Where did you go to high school at?
13  A.   Corona, California.
14  Q.   How did you end up in Michigan?
15  A.   I came to work for Trinity Restaurant.
16  Q.   When was that?
17  A.   August of 2005.
18  Q.   Did you go to college?
19  A.   I did not.
20  Q.   How old were you when you came to Trinity?
21  A.   25 years old.
22  Q.   How did you get that job?
23  A.   Which job?
24  Q.   With Trinity, your initial job.
25  A.   I work- -- there was initially three partners in the
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 1         organization.  One of the original partners was my boss
 2         in California, and he recruited me to come out to
 3         Michigan.
 4  Q.   Were you working in IHOP Restaurants in California?
 5  A.   I was not.
 6  Q.   What kind of business were you working with that
 7         gentleman in California before you moved to Michigan?
 8  A.   Restaurant business.
 9  Q.   What kind of restaurant?
10  A.   Fast food.
11  Q.   Which restaurant?
12  A.   Burger King.
13  Q.   Okay.  So, what was your initial position, then, at
14         Trinity when you came to Michigan?
15  A.   Manager.
16  Q.   All right.  What did you manage?
17  A.   An IHOP.
18  Q.   One store?  Multiple stores?
19  A.   Yes, sir.  One store.
20  Q.   What store was that?
21  A.   I started working in the downtown Detroit store.
22  Q.   Okay.  And you were the store manager; is that right?
23  A.   Actually, I believe I was the assistant manager for a
24         very short amount of time.
25  Q.   Okay.  And then you were promoted to manager?
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 1  A.   To a general manager.
 2  Q.   General manager.  Of the Detroit store?
 3  A.   Yes.
 4  Q.   Is there one Detroit store or two?
 5  A.   Technically, Detroit only one.
 6  Q.   All right.  So, how long were you the general manager
 7         of the Detroit store?
 8  A.   I think for -- gosh.  It was a long time ago.
 9                   Roughly three to four months.
10  Q.   Okay.  What did you do after that?
11  A.   I was transferred to a new location, Harper Woods.
12         That was a new development project, so I was the
13         opening -- the first manager for that restaurant.  I
14         helped build the team, built the staff, opened the
15         restaurant.
16  Q.   When you started with Trinity in 2005, how many -- if
17         you know, how many IHOP restaurants did they have?
18  A.   Five.
19  Q.   In Michigan, I'm saying.
20  A.   Yes.
21  Q.   And by the way, when we're talking about IHOPs today,
22         we're only talking about the Michigan IHOPs.
23  A.   There's only IHOPs in Michigan.
24  Q.   Okay.  Very well.  That makes it easier.
25                   So, you were transferred to the Harper Woods
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 1         location and opened a store and managed that store.
 2                   Was it sometime in 2005 also?  2005, 2006?
 3  A.   Yes.  Right around there.
 4  Q.   All right.  And at that point, you no longer managed
 5         the Detroit store at all; is that correct?
 6  A.   Correct.
 7  Q.   How long were you in that position at Harper Woods?
 8  A.   Roughly six to eight months.
 9  Q.   Okay.  Then what did you do?
10  A.   I was asked to transfer to Royal Oak IHOP and become
11         the general manager of that location.
12  Q.   Okay.  Was this a promotion, do you think?
13  A.   It was a location that was struggling.  It needed some
14         support and leadership, so the work I had done in the
15         first two locations warranted me to go to that store.
16  Q.   So, they brought you to Royal Oak because you were
17         performing well?
18  A.   Correct.
19  Q.   So, how long were you at the Royal Oak store?  Again,
20         approximately.
21  A.   I ran the Royal Oak location as the general manager for
22         probably ten months until they asked me to run two
23         locations, and then at that point, I was the general
24         manager of both Royal Oak and Detroit.
25  Q.   And no longer affiliated with Royal Oak, right?
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 1  A.   No.  I said "both."
 2  Q.   I'm sorry.  You're right.  All right.
 3                   So, you were at that point managing two
 4         locations.  How long were you doing that?
 5  A.   I did that for probably six months.
 6  Q.   Okay.  So, what year does this put us into now?  Let's
 7         say at the end of your -- before you transferred to
 8         your next position, what year are we in, do you think?
 9  A.   Probably, tail end of 2007, going into 2008.
10  Q.   Okay.  All right.
11                   So, what was your next position after the GM
12         position over at Royal Oak and Detroit?
13  A.   I was promoted to a multi-unit manager.
14  Q.   What is a multi-unit manager?
15  A.   I was overseeing three locations.  I had managers -- I
16         was no longer a general manager, so I had general
17         managers that reported to me at that point.
18  Q.   More like a regional manager, is that fair to say?
19  A.   It's a fair comparison.
20  Q.   Or district manager?
21  A.   Much smaller scope, but yes.
22  Q.   Which three locations did you cover at that point?
23  A.   Royal Oak, Harper Woods, and Detroit.
24  Q.   And so, in this position as the multi-unit manager, you
25         were managing the general managers of those three
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 1         stores; is that right?
 2  A.   I don't recall if I had general managers in all three
 3         locations, but I was managing the restaurant through
 4         managers.
 5  Q.   But you were responsible for those three restaurants?
 6  A.   Yes, sir.
 7  Q.   So, how long were you in that position?
 8  A.   I honestly don't recall.
 9  Q.   Can you approximate it?
10  A.   I can guess.
11  Q.   I don't want you to guess, but I just want your best
12         estimation.
13  A.   It's kind of a blur, to be honest with you.
14  Q.   Okay.  Do you remember what your next position was?
15  A.   Next position would have been a full district manager.
16  Q.   Okay.  And as a district manager, what stores were you
17         covering at that point?
18  A.   I believe we were opening Dearborn Heights, so I took
19         that location.  Royal Oak, Detroit still, Roseville,
20         and I don't recall if -- well, we closed Harper Woods,
21         so I don't recall what year we closed it.  But I
22         believe it was -- it was still under my watch until we
23         closed the restaurant.
24  Q.   So, you oversaw the closing of that restaurant?
25  A.   I did.
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 1  Q.   I think you said you don't remember when that closed?
 2  A.   I don't.
 3  Q.   Okay.  And you don't remember when you became the
 4         district manager over these restaurants?
 5  A.   I can't recall what year it was.
 6  Q.   What was your next position with Trinity?
 7  A.   Director of operations.
 8  Q.   Is that your current position?
 9  A.   No.
10  Q.   Okay.  All right.
11                   What did you do as the director of
12         operations?
13  A.   Director of operations, I oversaw all locations.
14  Q.   Just to be clear.  All IHOP locations in Michigan?
15  A.   Correct.
16  Q.   For Trinity?
17  A.   Yes, sir.
18  Q.   So, let's talk about that for a minute.
19                   When you say you oversaw all locations, what
20         were your responsibilities in that position?
21  A.   My responsibilities are -- or they were to ensure that
22         we met our corporate operational measurements,
23         inspections, service scores, overall financial
24         stability for each location.  I was responsible for
25         staffing management.  That pretty much sums it up.
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 1  Q.   Who did you report to when you were the director of
 2         operations?
 3  A.   That is -- I reported to the two owners of the
 4         organization.
 5  Q.   Who are they?
 6  A.   John Baker, Dino Savant.
 7  Q.   And at this point -- when did you become the director
 8         of operations, roughly?
 9  A.   My best estimate would be somewhere around 2009, maybe
10         2010.
11  Q.   And did you have regular meetings with John Baker
12         and/or Dino when you were the director of operations?
13  A.   Meetings, no.  I would -- I would describe them more as
14         phone calls.
15  Q.   Conference calls?
16  A.   Sure.  No.  I would say phone calls.
17  Q.   How frequently did you have phone calls with them?
18  A.   Anytime I needed them.
19  Q.   On an as-needed basis?
20  A.   Yes.
21  Q.   Did you have scheduled phone calls, like once a month
22         or anything like that?
23  A.   Once a week.
24  Q.   What was discussed on those phone calls typically?
25  A.   Overall health of the market.
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 1  Q.   Restaurant performance?
 2  A.   Restaurant performance, staff levels, metrics.  Yeah.
 3  Q.   Okay.  As the director of operations in '09, '10, were
 4         you responsible for professional policies, employment
 5         policies?
 6  A.   What do you mean?
 7  Q.   So, if you thought that an employee handbook needed to
 8         be updated, for example, would you do that yourself?
 9  A.   No.
10  Q.   Who would handle that kind of thing?
11  A.   I'm assuming we would have -- I don't feel comfortable
12         answering that question 'cause it would be an
13         assumption 'cause it wasn't part of my job skills at
14         that point.
15  Q.   Do you know who would handle that, though?
16  A.   I'm assuming the owners, but I'm just assuming.
17  Q.   But not you?
18  A.   No.
19  Q.   Where did you go after you were the director of
20         operations?
21  A.   I was promoted to position of vice president of
22         operations.
23  Q.   That's your current position?
24  A.   Yes, sir.
25  Q.   And that was when?  2010?
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 1  A.   No.  I would say closer to 2011, 2012.
 2  Q.   Okay.  And did your job duties change with this
 3         promotion?
 4  A.   Well, we acquired another brand, a second brand, so
 5         yes.
 6  Q.   What brand was that?
 7  A.   That was Jack in the Box.
 8  Q.   Okay.
 9  A.   They were not in Michigan.
10  Q.   Right.  Okay.
11                   With respect to the IHOP locations, did your
12         duties change at all?
13  A.   Yes.
14  Q.   Okay.  How so?
15  A.   I promoted a director of operations, so my day-to-day
16         managing of the details was reduced.
17  Q.   That's always nice.
18  A.   Sure.
19  Q.   Okay.  Who was your director of operations while you
20         were the VP of operations?
21  A.   Maryam Saeed.
22                   MR. THOMAS: Why don't you spell that for
23         the --
24                   THE WITNESS: M-a-r-y-a-m.  Last name
25         is S-a-e-e-d as in David.
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 1    BY MR. YOUNG: 
 2  Q.   Okay.  And Maryam is still the director of operations;
 3         is that correct?
 4  A.   That is correct.
 5  Q.   And did Maryam as the director of operations have the
 6         same job duties that you had when you were the director
 7         of operations?
 8  A.   Similar.
 9  Q.   Okay.  Any material changes in Maryam's duties versus
10         your duties as the director of operations?
11  A.   I'm not sure what you mean.
12  Q.   Any big differences?
13  A.   Well, she had me as -- I didn't have a vice president
14         when I was the director, so she had a different level
15         of support.
16  Q.   So, she had more help than you had when you were the
17         director of operations?
18  A.   That's fair to say.  Yes.
19  Q.   More guidance, is that fair to say?
20  A.   Yes.
21  Q.   When you were the VP of operations, did you still
22         report to John Baker and Dino Savant?
23  A.   I do.
24  Q.   Okay.  Have you ever been convicted of any crimes?
25  A.   No.
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 1  Q.   Great.
 2                   MR. THOMAS: How often do you get a "yes"
 3         answer to that question?
 4                   MR. YOUNG: In these depositions, not very
 5         often, but I still have to ask the question.  It's no
 6         offense to the witness.
 7                   THE WITNESS: None taken.
 8                    (Plaintiff's Exhibit No. 1 was marked.)
 9                   MR. THOMAS: So, take a minute to review
10         that, top to bottom.
11    BY MR. YOUNG: 
12  Q.   Take all the time you need to look at it.  I just want
13         to know if you've seen the document before.
14  A.   Yes.  I've seen this.
15  Q.   Okay.  Did you review this before today's deposition?
16  A.   I have reviewed it.  Yes.
17  Q.   What's your understanding of this notice in connection
18         with the deposition today?
19                   MR. THOMAS: I'm just going to object to the
20         extent it calls for a legal conclusion.
21                   But you can answer it.
22    BY MR. YOUNG: 
23  Q.   I'm just looking for your understanding.
24  A.   It was basically an outline of questions that you would
25         like to ask.
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 1  Q.   Or topics, right?
 2  A.   Sure.
 3  Q.   Okay.  Did you have any discussions about this notice
 4         with anybody from Trinity outside of presence of
 5         attorneys?
 6  A.   Not that I can remember.
 7  Q.   If you did have a conversation with somebody from
 8         Trinity about this document, you probably would
 9         remember it.  It's fair to say, right?
10  A.   Yes.
11  Q.   Okay.  Is it your understanding that Exhibit 1, this
12         deposition notice, requires Trinity to designate
13         somebody to testify on behalf of Trinity?
14  A.   I'm sorry.  Can you repeat that?
15  Q.   Sure.  I just want -- your understanding is that this
16         deposition notice that we're looking at, Exhibit 1,
17         requires Trinity to designate somebody to sit in your
18         chair and testify on its behalf.
19                   Is that your understanding?
20  A.   Yes.
21  Q.   And do you also understand that Trinity is required to
22         prepare the witness, like yourself, for a deposition
23         like today?
24                   MR. THOMAS: I'm just going to object that
25         he's not a lawyer to the extent that it calls for a
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 1         legal conclusion.
 2                   If you know, you can answer.
 3                   THE WITNESS: Yeah.  No.
 4    BY MR. YOUNG: 
 5  Q.   Do you feel that you've been prepared adequately for
 6         today's deposition?
 7  A.   I feel confident I can speak on behalf of the
 8         organization.
 9  Q.   And do you understand the testimony you're going to
10         give today is not limited to your personal knowledge,
11         but it's any knowledge that is accessible to the
12         company?
13  A.   Yes.
14  Q.   All right.  And you were designated today by Tom Gough,
15         right?
16  A.   It was a conversation while I was on the phone with our
17         attorney, and Tom Gough was on the phone.  Yes.
18  Q.   Okay.  When you were reviewing the topics for today,
19         were there any documents or other information that you
20         asked for that you weren't able to get your hands on or
21         weren't able to look at?
22  A.   Not that I recall.
23  Q.   Are there any topics in Exhibit 1 that you've read that
24         you don't understand?
25  A.   Not that I recall.
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 1  Q.   All right.  And you're consenting to give your
 2         testimony to bind Trinity today; is that right?
 3  A.   Yes.
 4                    (Plaintiff's Exhibit No. 2 was marked.)
 5    BY MR. YOUNG: 
 6  Q.   I'll show you what's been marked as Exhibit 2.  Take a
 7         look at that and tell me if you've seen it before.
 8  A.   Yes.
 9  Q.   Okay.  What is this document?
10  A.   This is a document outlining the organizational chart.
11  Q.   And is this for the IHOPs in Michigan?
12  A.   That is correct.
13  Q.   And how many IHOPs are in Michigan now?
14  A.   Currently, 14.
15  Q.   And this org chart that we're looking at in Exhibit 2
16         covers all 14 restaurants; is that right?
17  A.   Yes, sir.
18  Q.   And I see your name at the top right-hand side, "Robert
19         Henderson," right?
20  A.   That is correct.
21  Q.   And John Baker and Dino Savant at the top are the
22         owners; is that right?
23  A.   That is correct.
24  Q.   And I see Tom Gough to the left of your name, right?
25  A.   Yes.
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 1  Q.   Where is Tom Gough?  Where is his office?  Where does
 2         he work?
 3  A.   I believe he works from home.
 4  Q.   Okay.  Where does he live?  What state?
 5  A.   I don't have 100 percent confirmation, but I believe he
 6         works -- or lives in North Carolina.  Tom is new to the
 7         company.
 8  Q.   When did he come to the company?
 9  A.   Somewhere around June.
10  Q.   Of 2018?
11  A.   Yes, sir.
12  Q.   Who was in his position before him?
13  A.   David Vasquez (phonetic).
14  Q.   How long was David Vasquez with the company?
15  A.   Approximately five years.
16  Q.   And Mr. Vasquez was the CFO the whole time?
17  A.   That is correct.
18  Q.   You might have already answered this.
19                   Where does John Baker live?
20  A.   California.
21  Q.   What about Dino Savant?
22  A.   California.
23  Q.   And Maryam Saeed, where does she live?
24  A.   Michigan.
25  Q.   What about Bryan Gwin?
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 1  A.   Michigan.
 2  Q.   And then these three people on the left -- the training
 3         manager, field recruiter, facilities manager -- all in
 4         Michigan?
 5  A.   All except for Amanda Webb.
 6  Q.   Where does Amanda Webb live?
 7  A.   She recently relocated to Phoenix, Arizona.
 8  Q.   She's still with the company?
 9  A.   On a very part-time basis.
10  Q.   Is the plan to transition her out and bring somebody
11         else in as the field recruiter?
12  A.   I don't have a plan yet.
13  Q.   Is that your decision to make?
14  A.   It would be.
15  Q.   I notice at the bottom of this organizational chart it
16         lists all the restaurants.
17                   Do you see that?
18  A.   Yes.
19  Q.   And it has what appear to be store numbers.
20                   Is that what those numbers are?
21  A.   Yes.
22  Q.   So, the Detroit location, for example, has Store
23         No. 1284, right?
24  A.   That is correct.
25  Q.   And, I guess, what are those numbers used for?

Page 32

 1  A.   Those are assigned by IHOP, store location numbers.
 2  Q.   IHOP Corporate?
 3  A.   Yes, sir.
 4  Q.   Are those numbers assigned when the store is opened?
 5  A.   Yes.
 6  Q.   I presume -- maybe you don't know, but the -- so, IHOP
 7         Corporate uses that number to track everything related
 8         to that store?
 9  A.   I'm not sure why they assign that number.
10  Q.   Okay.  Let's talk about Bryan again for a minute.
11                   What does he do as a district manager?
12  A.   He oversees five locations.
13  Q.   Which five?
14  A.   The ones listed directly underneath him.
15  Q.   I see.  Okay.
16                   Who oversees the remaining restaurants to the
17         right of those?
18  A.   Those fall under Maryam's scope.
19  Q.   Does Maryam also oversee the five locations that Bryan
20         covers?
21  A.   She's responsible for them.  Bryan reports to her.
22  Q.   So, is it fair to say that Bryan handles the day-to-day
23         operations of those five restaurants?
24  A.   Yes.
25  Q.   And it's fair to say that Maryam oversees the
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 1         day-to-day operations of the other nine restaurants?
 2  A.   Day-to-day is actually managed by the general manager.
 3         I would say that is true for Bryan as well.  Maryam and
 4         Bryan's role is more of a support.  They're not in
 5         there working day to day.  It's not logistically
 6         possible for them to be in every location each day
 7         so...
 8  Q.   So, each store has a --
 9  A.   Has a lead manager.
10  Q.   Lead manager.  That's the proper term?
11  A.   No.  General manager would be the proper term, but not
12         every location has a general manager.
13  Q.   How many locations have a general manager and how many
14         don't?
15  A.   Seven and seven.
16  Q.   Can you identify for me which ones have a general
17         manager?
18  A.   IHOP 3166, IHOP 3592, IHOP 3341, IHOP 3222, IHOP 5312,

19         IHOP 3476, IHOP 1233.
20                   MR. THOMAS: Just for the record, can you
21         give their locations in addition to the numbers?
22                   THE WITNESS: 3166 is Mount Pleasant.  3592
23         is Jackson.  3341 is Lakeside, Sterling Heights.  3222
24         is Dearborn Heights.  5312 is Roseville.  3476 is
25         Canton, and 1233 is Royal Oak.
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 1    BY MR. YOUNG: 
 2  Q.   Thank you.  This is the most recent or current version
 3         of the organizational chart; is that right?
 4  A.   Yes.
 5  Q.   How long has this -- I'll call it hierarchy, if you
 6         will -- been the case at the IHOPs in Michigan?
 7  A.   I'm not sure.  Can you clarify your question?
 8  Q.   Sure.  I'm just wondering when was the last time this
 9         organizational chart -- other than just plugging in the
10         name and the position, when was the last time this
11         organizational chart was changed?
12  A.   I can't recall.
13  Q.   Is there any other organizational chart that just looks
14         different as far as a district manager over all the
15         locations, anything like that?
16  A.   I don't understand your question.
17  Q.   In other words, if you're trying to follow the lines to
18         see who's covering what, is there a different version
19         of this organizational chart?
20  A.   Well, there is no district manager, so they would flow
21         the same way.
22  Q.   Okay.  And so how long has that been the case, though?
23         I guess is my question.
24  A.   Well, Bryan has only been employed with us for ten
25         months, so prior to that, there was -- we were without
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 1         a district manager for a year, around.  But prior to
 2         that, we had a district manager who actually oversaw
 3         the same territory as Bryan with the exception of
 4         Jackson.
 5  Q.   That's because Jackson didn't exist?
 6  A.   Correct.
 7  Q.   Okay.  So, roughly ten months ago, then, the district
 8         manager position was not on this chart.
 9                   Is that fair to say?
10  A.   We did not employ a district manager at that time.
11  Q.   So "yes"?
12  A.   Yes.
13  Q.   Okay.  So, then my question, then, is are there other
14         versions of this organizational chart that exist that
15         we can look at from, say, ten months ago or a year ago?
16  A.   Not that I'm aware of.
17  Q.   Where's this organizational chart kept?
18  A.   I believe the main office.
19  Q.   And where is that?
20  A.   Newport Beach, California.
21  Q.   Who maintains this?  Do you know?
22  A.   I actually asked our executive assistant to put that
23         together.
24  Q.   For purposes of the litigation?
25  A.   Yes.
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 1  Q.   Okay.  So, just so I understand.
 2                   Before this lawsuit was filed, was there an
 3         organizational chart in existence?
 4  A.   Not that I can recall.
 5  Q.   Okay.  All right.  So, just, again, to be clear.
 6                   Your testimony is this organizational chart
 7         was prepared specifically for this litigation?
 8  A.   Yes.
 9  Q.   And there's no other version, correct?
10  A.   Not that I can -- not that I'm aware of.
11  Q.   So, stick with Exhibit 2 for a moment, if you will.
12                   How many servers -- again, just approximate.
13         How many servers are employed at each one of these
14         restaurant locations?
15  A.   I would completely be guessing if I gave you a number.
16  Q.   Could you give me a range?
17  A.   It would be speculation.  Every store is different in
18         volume, sales.
19  Q.   I understand.  And we can go one by one if you want,
20         and that's fine.  But I just want, like, a range.
21                   You know, I've had these cases before.  I
22         know there's maybe 20, 30, 40 servers on staff at any
23         given time depending on the restaurant.  That's all I'm
24         looking for.
25                   So, you can either give me some kind of an

Min-U-Script® MORETTI GROUP   800-536-0804
Court Reporting and Videoconferencing

(9) Pages 33 - 36

Case 2:18-cv-10973-DML-EAS   ECF No. 27-2   filed 09/25/18    PageID.389    Page 11 of 51



MERCEDES WHITFIELD, et al. v.
TRINITY RESTAURANT GROUP, LLC

ROBERT HENDERSON
September 21, 2018

Page 37

 1         average for all the stores, or we can go through them
 2         one by one.  You can kind of just estimate if you can.
 3  A.   Sure.  As long as it's clear it's an estimation.
 4  Q.   Sure.  And I understand.  People leave.  People come
 5         and go.
 6  A.   Yeah.  I would say Mount Pleasant, probably 35 would be
 7         my guess.
 8  Q.   Okay.  And let me stop this, just so we're clear on the
 9         record.
10                   This is at any given time, right?  35?
11  A.   Employed?
12  Q.   Right.
13  A.   Yes.
14  Q.   I'm not talking about how many have worked there over
15         the past three years total.  I'm just talking about at
16         any given time.
17                   Is that your understanding?
18  A.   How many servers we employ at any given time.
19  Q.   Yes.
20  A.   Per location.
21  Q.   Yes.
22  A.   Yes.
23  Q.   Okay.  I just wanted to make it clear for the record.
24  A.   Yes.  Um-hmm.
25  Q.   Go ahead.
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 1  A.   35 to 40 for Mount Pleasant.
 2  Q.   Okay.
 3  A.   East Lansing, 25 to 30; Saginaw, 35 to 40; Flint, 20,
 4         25; Jackson, 50, 40 to 50; Monroe, 20 would be an
 5         average; Royal Oak, 20, 25 would be an average;
 6         Sterling Heights, 20-ish, 25; Detroit, 20 to 25; Novi
 7         20; Dearborn Heights, 30 to 40; Bloomfield Hills, 15 to
 8         20; Roseville, 20 to 30; Canton, 15 to 20.
 9  Q.   Thank you.  What is -- if you know, just in your
10         experience, what is typically the turnover rate for
11         servers at the IHOP locations?
12  A.   I don't have it broken down by position, but on an
13         hourly employee base we're running around 60 percent
14         turnover.
15  Q.   Okay.  When you say hourly positions, that's all hourly
16         positions in the restaurant?
17  A.   Yes, sir.
18  Q.   I'm sure the company keeps information that could tell
19         that it's 60 percent, right?
20  A.   Yes.
21  Q.   What kind of information would you look at?  Just dates
22         of employment?
23  A.   I would look at -- in order to calculate that, I would
24         pick a time frame, and then I would look at the number
25         of employees that were currently employed at the start

Page 39

 1         of it, the number that were hired, the number that were
 2         left, and then what we ended up with in the date range.
 3  Q.   Do you have any idea what the average length of
 4         employment for any given server would be?
 5  A.   It's pretty wide range.
 6  Q.   Okay.  So, I handle a lot of call center cases.  So,
 7         we've determined -- and that's just kind of a fact in
 8         most cases -- that the average length of employment for
 9         call center workers was, like, six months.
10  A.   What's a call center worker?
11  Q.   Somebody that works in a call center and answers
12         phones.
13  A.   Okay.
14  Q.   Completely different from this case.
15  A.   Okay.
16  Q.   But just based on dates of employment, we've been able
17         to figure out it's roughly six months almost across the
18         board for the industry.
19                   Have you seen anything similar to that with
20         respect to the servers at IHOP?
21                   MR. THOMAS: Jesse, I'm just going to object
22         real quick that we're kind of straying.  You know, I
23         know we're on the topic, but we're straying from the
24         notice again, what the topics are.  So, I'm just going
25         to put my objection.
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 1                   You can answer, if you know.
 2                   THE WITNESS: Can you repeat the question?
 3    BY MR. YOUNG: 
 4  Q.   Sure.  I'm just trying to understand if you have any
 5         idea of what the average tenure of employment that is
 6         for servers at IHOP.
 7  A.   At IHOP nationally or for Trinity?
 8  Q.   No.  Just for Trinity.
 9  A.   Like I said, it's a wide range.  I have servers that
10         have worked for me since the day we took over this
11         organization 14 years ago.  I have college students
12         that come and go.  I wouldn't be comfortable estimating
13         that number.
14  Q.   Okay.  Fair enough.
15                   The servers at Trinity restaurants, IHOP
16         restaurants, they're paid hourly, correct?
17  A.   Yes.
18  Q.   And all servers are paid the subminimum hourly wage?
19                   Do you know what that means?
20  A.   We take the tip credit.
21  Q.   All right.  Good.  You understand.
22                   So, you take the trip credit -- Trinity takes
23         the tip credit for all servers at its restaurants,
24         right?
25  A.   Yes.  I believe that's correct.
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 1  Q.   Are the servers required to participate in tip pools at
 2         the Trinity restaurants?
 3  A.   Required?  No.
 4  Q.   Okay.  But even if they're not required, do you
 5         understand that they do participate in tip pools?
 6  A.   They no longer do that.
 7  Q.   Okay.  As of when?
 8  A.   60 days ago, 30 days ago.
 9  Q.   And that was a company decision, company-wide decision?
10  A.   I'm not sure the meaning of your question.
11  Q.   Yeah.  I'm just trying to figure out who made the
12         decision to stop the tip pools.
13  A.   I did.
14  Q.   Okay.  And did you put that into, like, a memo or an
15         e-mail?  How did that get communicated?
16  A.   No.  Just as we were in the restaurants.  As I was in
17         the restaurants, I talked to the managers.
18  Q.   So, you verbally communicated that to the managers?
19  A.   I don't know that I did for everyone.  I'm sure I
20         communicated to my director, to my district manager as
21         well.  So, amongst the three of us, it was verbally
22         communicated.
23  Q.   So, your understanding is that's been communicated down
24         the line to the servers?
25  A.   Yes.
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 1  Q.   Why was that decision made?
 2  A.   Based off of this lawsuit.
 3  Q.   Okay.  So, as it stands, the servers -- I'm sorry --
 4         Trinity still takes the tip credit for the servers,
 5         right?
 6  A.   Correct.
 7  Q.   But there's no longer a tip pool, right?
 8                   MR. THOMAS: I'm just going to object to the
 9         form of the question.  Misleading characterization of
10         his testimony.
11                   But you can answer.
12                   THE WITNESS: That is correct.
13    BY MR. YOUNG: 
14  Q.   I guess I'll just ask you now.
15                   For the expos, does Trinity take a tip credit
16         for the expos?
17  A.   No.
18  Q.   Are the expos paid hourly?
19  A.   Yes.
20  Q.   And they're paid, I'm assuming, the minimum wage or
21         higher?
22  A.   Correct.
23  Q.   What is the typical pay range, if you will?
24  A.   Minimum wage to, I would assume -- my best estimate
25         would be 10, $11.
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 1  Q.   Okay.  And has that been the case, let's say, since
 2         March 2015 for the expos?
 3  A.   As far as I'm aware, yes.
 4  Q.   Backing up to the servers, just for the record.
 5                   Trinity took a tip credit for all the servers
 6         since at least March 2016; is that right?
 7  A.   To the best of my knowledge, yes.
 8  Q.   Are the servers at Trinity IHOP restaurants assigned
 9         any kind of identification numbers?
10  A.   All employees have an employee number.
11  Q.   They have an employee ID?
12  A.   Yes.
13  Q.   Do they have any other kind of identification number of
14         any sort?
15  A.   Servers are issued a server card that they have to use
16         to gain access to the POS system in order to enter
17         their orders.
18  Q.   Okay.  And those cards are personal to the server?
19  A.   Yes.
20  Q.   All right.  And I was just going there.
21                   So, the POS system, the point of sale system
22         at Trinity, what's the name of that system?
23  A.   MICROS.
24  Q.   How long has MICROS been used?
25  A.   I believe around ten years.  It became the only POS
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 1         system that we used in the company.
 2  Q.   All right.  Is that dictated by IHOP Corporate?
 3  A.   For all intents and purposes, yes.
 4  Q.   And IHOP Corporate is also IHOP International; is that
 5         right?
 6  A.   I don't know.
 7  Q.   Just so we're talking about the same thing.
 8                   The franchisor is IHOP Corporate, right?
 9  A.   Franchisor, yes.
10  Q.   And Trinity is the franchisee; is that right?
11  A.   That is correct.
12  Q.   And that point of sale system -- that same MICROS point
13         of sale system is used at all Michigan IHOP locations?
14  A.   It is now.  Yes.
15  Q.   When was the last time that it wasn't uniformly used at
16         all the restaurants?
17  A.   I believe I said ten years ago.
18  Q.   Okay.  I just wanted to make sure.
19                   What is the -- are you familiar with the SOP,
20         Standard Operating Procedures for IHOP?
21  A.   What part of it?
22  Q.   Fair enough.
23                   Are you familiar with the document in
24         general, the SOP?
25  A.   There's multiple.  But, yes, I am aware that there is
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 1         SOP for IHOP.  Yes.
 2  Q.   When you say "there's multiple" -- I've only seen one.
 3         Can you help me?
 4  A.   Well, there's equipment SOP.  There's standard
 5         operating procedures for food product, where we buy it
 6         from, things like that.
 7  Q.   I see.  And that -- the SOPs are created by IHOP
 8         Corporate; is that right?
 9  A.   That is correct.
10  Q.   And those are to be followed by the franchisees; is
11         that right?
12  A.   I believe that is the intent.  Yes.
13  Q.   Does Trinity have its own SOP documents?
14  A.   In regards to what?
15  Q.   Just anything.  Does it have any SOPs at all that it
16         has created separate from IHOP Corporate?
17  A.   Yes.
18  Q.   Okay.  Can you, I guess, describe those to me?
19                   I haven't seen any of those documents, so I'm
20         just curious as to what those pertain to, what they're
21         called.  Can you help me with that?
22  A.   Sure.  We have an SOP on our deep clean schedule.  We
23         had an SOP on -- I guess, I'm commingling policies and
24         SOPs, but we have guidelines of how to dissect a P&L.
25         How to --
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 1  Q.   I'm sorry.  Let me stop you.
 2                   What's a P&L?
 3  A.   Profit and loss statement.
 4  Q.   Okay.
 5  A.   We have policy on how to submit weekly invoices to
 6         accounting, things like that.
 7  Q.   And those are Trinity documents that govern all the
 8         restaurants, the IHOP restaurants, is that fair?
 9  A.   Well, it's a template.  I would more classify it as a
10         guideline, as an example.  It's something there to help
11         support a manager as they're kind of working through
12         some of these tasks.  Yes.
13  Q.   Is there a Trinity SOP or a policy with respect to
14         sidework?
15  A.   Each store is -- that's more of a -- it's more of a
16         function that a manager would manage on a daily basis,
17         so I don't have a uniform policy across the company of
18         sidework.  It's too many variables.
19  Q.   Is there a uniform policy on tip pooling or tip
20         sharing?
21  A.   No.
22  Q.   Is there a uniform policy on menus?
23  A.   Menus, yes.  That's dictated by IHOP Corporate.
24  Q.   All the menus are the same?
25  A.   Yes.
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 1  Q.   I've seen a number of documents that were produced in
 2         this case that were referred to SOP or have SOPs.
 3  A.   Okay.
 4  Q.   My understanding is that was referencing a corporate
 5         SOP.
 6                   Is that also your understanding?
 7  A.   I would have to see the document to...
 8  Q.   Okay.  Fair.  We'll get them out.
 9                   I'm not going to mark this as an exhibit, but
10         have you seen this SOP before?
11                   MR. THOMAS: Can he look at it?
12                   MR. YOUNG: Sure.
13                   THE WITNESS: Yeah.
14                   MR. THOMAS: I just want to note for the
15         record that counsel has handed Mr. Henderson a document
16         that says, "International House of Pancakes, LLC, SOP
17         Franchise Operating Procedures and Standards, dated
18         June 2013."
19                   Go ahead and look at it.
20    BY MR. YOUNG: 
21  Q.   And all I want to know is if you've ever seen it
22         before.  I don't expect you to read that entire thing.
23  A.   Sure.
24                   MR. THOMAS: And I'll just note that that's
25         not a document that Defendants have produced in this
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 1         case.
 2                   MR. YOUNG: That's correct.
 3                   THE WITNESS: I don't believe I've seen this
 4         one.
 5    BY MR. YOUNG: 
 6  Q.   Okay.  Have you seen similar SOPs from IHOP Corporate?
 7  A.   Regarding recipes.
 8  Q.   Recipes?
 9  A.   Yes.
10  Q.   Okay.  Any other type of SOPs that you've seen from
11         IHOP Corporate?
12  A.   Not that I recall.  The two I would use would be
13         recipes and plating guidelines.
14  Q.   Okay.  Does Trinity have in Michigan -- with respect to
15         its Michigan IHOPs, does it have subsidiary companies
16         that you know about?
17  A.   I'm not sure of your question.
18  Q.   Sure.  Does Trinity have, for example, a Detroit IHOP,
19         LLC?
20  A.   Not that I'm aware of.
21  Q.   Do you understand what I'm saying, though?  Other
22         separate subsidiary companies for each restaurant.
23  A.   Not that I'm aware of.
24  Q.   And Trinity has an employee handbook; is that right?
25  A.   That is correct.
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 1  Q.   And that employee handbook covers all restaurants; is
 2         that right?
 3  A.   Yes.
 4  Q.   Who maintains that handbook?  Do you know?
 5  A.   Human resource.
 6  Q.   Okay.  Who's the human resource employee at Trinity
 7         IHOP?
 8  A.   Currently that is Jonelle Poras.
 9  Q.   Okay.  And I note -- if you go back to Exhibit 2, I
10         don't see Jonelle's name on this document.
11                   Where would she sit in this organizational
12         chart at Exhibit 2?
13  A.   I don't know.  She'd be somewhere here as a support to
14         the restaurants.
15  Q.   On the left-hand side?
16  A.   I -- I don't know.  I assume.  Yes.
17  Q.   That's where you would put her, though; is that right?
18  A.   I never thought of that question so...
19  Q.   Okay.  She's in charge of all the HR functions for
20         Trinity?
21  A.   She's support.
22  Q.   Who does she report to?
23  A.   She reports to the CFO.
24  Q.   Mr. Gough?
25  A.   Yes.
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 1  Q.   Where is Jonelle located?
 2  A.   She's based out of California.
 3  Q.   Okay.  And I'm assuming there's a franchise agreement
 4         between Trinity and IHOP Corporate.
 5                   Is that your understanding?
 6  A.   It's my understanding.
 7  Q.   Have you seen the franchise agreement before?
 8  A.   I have not.
 9  Q.   Did you play any part in negotiating that agreement in
10         any way?
11  A.   No, sir.
12  Q.   I think you had mentioned before that IHOP Corporate
13         dictates the menu for the restaurants?
14  A.   For the most part, yes.
15  Q.   Does IHOP Corporate also dictate the layout of the
16         restaurants?
17  A.   In what regards?
18  Q.   Just, let's say we're building a new IHOP restaurant.
19         I'm assuming corporate has to give approval for the
20         layout for that restaurant.
21                   Is that your understanding?
22  A.   I would say there's probably an expectation of what the
23         restaurant would look like when it's done, and, you
24         know, our team has to meet that expectation.
25  Q.   Okay.  Right.
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 1                   And we've all been to IHOPs, and they're all
 2         laid out basically the same.
 3  A.   I would disagree.
 4  Q.   Okay.  Do you think they're substantially different?
 5  A.   I think there's quit a bit of difference in our
 6         buildings.  Correct.
 7  Q.   Does the company have, like, the written layouts for
 8         each location?
 9  A.   The blueprints?
10  Q.   Sure.
11  A.   Potentially.  Sure.
12  Q.   When I say the layout or the blueprint, I mean where
13         all the tables are and the stations and all of that.
14  A.   Oh, yes.
15  Q.   Who conducts the employee training for the servers at
16         Trinity?
17  A.   That would be conducted by the managers, and then each
18         store has trainers in each position.
19  Q.   Okay.  So, just to break that down a little bit.
20                   So, the manager of each store performs the
21         training for the servers?
22  A.   I would say they oversee it, but technically the
23         servers train the servers.
24  Q.   Okay.  So, is there a lead trainer for the servers, for
25         example?
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 1  A.   I don't know if there's a lead, but I would say each
 2         location has their servers that they would use as
 3         trainers.  Yes.
 4  Q.   What kind of materials are used -- written materials
 5         are used for the training?
 6  A.   Our training is -- IHOP's training is the online
 7         portal.  It's called Dine Plate.
 8  Q.   Can you spell that?
 9  A.   D-i-n-e P-l-a-t-e.
10  Q.   And I saw that Trinity produced some training modules.
11                   Have you seen those?
12  A.   Yes.
13  Q.   Is that what you're talking about?
14  A.   No.
15  Q.   So, Dine Plate is something different than the modules
16         that were produced in this case?
17  A.   That is correct.
18  Q.   And Dine Plate is online, you said?
19  A.   Yes, sir.
20  Q.   Is it, like, a tutorial kind of program?
21  A.   Yes.
22  Q.   All right.  Are there quizzes and tests --
23  A.   Yes.
24  Q.   -- mixed in?
25  A.   Yes.
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 1  Q.   All right.  What other -- if any, what other written
 2         kind of documents are included in the training process
 3         for servers?
 4  A.   It's really all geared towards the online portal.
 5         There's videos in there.  It's much more interactive.
 6         As you've seen, the old program is much more module
 7         paperwork, and IHOP has changed and gone to Dine Plate
 8         over the last couple of years.
 9  Q.   So, the modules that we saw on the documents -- and
10         we'll just get these out.
11                    (Plaintiff's Exhibit No. 3 was marked.)
12                   MR. THOMAS: I know that's a lot of paper,
13         Robert, so why don't you just thumb through it and make
14         sure that that's consistent with what we've been
15         talking about.
16    BY MR. YOUNG: 
17  Q.   So, Mr. Henderson, this is Exhibit 3 that I'm showing
18         you, and I want to know if you've seen this.  And I
19         don't expect you to read it or do I want to go through
20         every page with you.
21                   But the first thing I'd like you to do is
22         look at the whole document and make sure I've
23         included -- make sure everything I've included in here
24         is a training document.
25                   MR. THOMAS: I'm just going to note that
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 1         Exhibit 3 is Bates Trinity 2 through Trinity 76.
 2                   MR. YOUNG: Thank you.
 3                   THE WITNESS: And your question exactly was
 4         what?  I apologize.
 5    BY MR. YOUNG: 
 6  Q.   I just want to know if you're familiar with this
 7         document.
 8  A.   I am familiar with these documents.
 9  Q.   Yeah.  There's two modules here, right?
10                   Module No. 1 in the first page, and then
11         Module No. 3 on Page 27, if you look at the number in
12         the bottom right-hand corner?
13  A.   Yes.
14  Q.   Okay.  What is your understanding of what these
15         training materials are?
16  A.   These are actual training packets that we used to use.
17         This was actually geared towards a manager training so
18         management would be trained in all aspects of the
19         restaurant, all positions.  And this is basically
20         the -- these are guidelines to what the servers -- some
21         of the server responsibilities include.  So, this is
22         part of the management training, but it was geared
23         towards service.
24  Q.   Okay.  Is this training module an online program?
25  A.   This is not.
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 1  Q.   Okay.  This is a -- how would you describe it?  A paper
 2         document training program?
 3  A.   This is a workbook.  Yeah.
 4  Q.   A workbook?
 5  A.   Yeah.
 6  Q.   Thank you.  And this comes from IHOP Corporate?
 7  A.   This did.
 8  Q.   And I see it's got a date on here of 08 of '08 on the
 9         bottom left-hand corner.
10                   Do you see that?
11  A.   Yes.
12  Q.   When was this -- Exhibit No. 3, when was this workbook
13         used by Trinity?
14  A.   I'm assuming it was through -- starting August of 2008.
15         To the best of my knowledge, Dine Plate took --
16         replaced this program two years ago, maybe three.
17  Q.   Just so we're clear.
18                   Exhibit No. 3, this workbook or these
19         training modules, are no longer used by Trinity as of
20         about two or three years ago?
21  A.   Yes.
22  Q.   You can set that aside.  We can come back to those
23         exhibits.
24                    (Plaintiff's Exhibit No. 4 was marked.)
25    //
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 1    BY MR. YOUNG: 
 2  Q.   I'll show you what's been marked as Exhibit 4.
 3                   Do you recognize that document?
 4  A.   Yes.
 5  Q.   Is this the job description for the server position at
 6         Trinity?
 7  A.   Yes.
 8  Q.   Is this the current job description?
 9  A.   Yes.
10  Q.   All right.  Do you have any sense of how long this
11         specific version has been the operative job
12         description?
13  A.   No.  I can guess, give you an estimate.
14  Q.   Best estimate?
15  A.   Best estimate would be probably six years.
16  Q.   Okay.  And do you know where this job description comes
17         from?
18  A.   I believe this is pulled off of one of our job
19         postings.
20  Q.   Okay.  Is it possible this also comes from the
21         corporate SOP?
22  A.   It's possible.  Yes.
23                   MR. THOMAS: And I'm just going to put a
24         belated objection to calls for speculation.
25    //
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 1    BY MR. YOUNG: 
 2  Q.   Is this Exhibit No. 4 the same job description that's
 3         used for all job servers at all Trinity IHOP
 4         restaurants?
 5  A.   I would say it outlines our expectations for all
 6         servers in all of our restaurants.  I'm not sure that
 7         every server in our organization has seen this.
 8  Q.   Right.  And that's not my question.
 9                   Does this job description at Exhibit No. 4
10         apply to all the servers at Trinity IHOP restaurants?
11  A.   Yes.
12  Q.   Okay.  And, in fact, this job description on Exhibit 4
13         is almost verbatim what is used for the job postings?
14  A.   I believe so.  Yes.
15  Q.   And is it fair to say the primary job duty of the
16         server at Trinity IHOP restaurants is to provide great
17         service to the customers?
18  A.   Yes.
19  Q.   In fact, that's plastered all over the documents,
20         right?
21  A.   I'm not sure which documents, but it is our main
22         objective.  Yes.
23  Q.   Do servers have to go through any -- other than
24         training, do they go through an orientation of any
25         kind?
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 1  A.   Every new hire goes through orientation.
 2  Q.   What does the orientation consist of?
 3  A.   I would assume -- I haven't done one in quite sometime,
 4         but I assume they're given a menu, depending on the
 5         position, tour of the restaurant, new-hire paperwork,
 6         maybe given a training schedule, ensure they have a
 7         uniform.
 8  Q.   Is that process the same for all the servers?
 9  A.   I would -- to the best of my knowledge, yes.
10  Q.   And they're expecting -- I'm guessing, but you tell me.
11                   Are they expected to study the menu and study
12         the documents before the training?
13  A.   Before the training?  No.
14  Q.   Just as part of the training?
15  A.   Yeah.  During training, yes.
16  Q.   Other than Dine Plate -- I want to go back to the
17         training real quick -- is there any other written
18         curriculum, if you will, to the training, or is Dine
19         Plate pretty much it?
20  A.   We use the menus as part of the training.  As far as I
21         know, that would be it.
22  Q.   So, the rest of the training is kind of hands-on
23         training, if you will?
24  A.   I believe the format is watch the videos, watch the --
25         go online, do some of the tutorials, and you go and --
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 1         actually, you probably have your trainer demonstrate to
 2         you the position that you're doing, or whatever
 3         specific task, and then at some point the actual
 4         trainee would demonstrate their ability to do it as
 5         well.
 6  Q.   Okay.  This Dine Plate program is not available to the
 7         public, right?
 8  A.   I've never checked that.
 9  Q.   Okay.  Does Trinity IHOP restaurants have, like, an
10         intranet for the employees?
11  A.   A what?
12  Q.   Like an intranet?
13  A.   I'm not sure.
14  Q.   A companywide internet platform that only Trinity
15         employees, for example, could access?
16  A.   We use PeopleMatter, but that's a company that any
17         organization can sign up for.  That's our online job
18         application and basically online -- it creates an
19         electronic employee file for employees.
20  Q.   Okay.
21  A.   But there's no communication through there.  We don't
22         have any platform that we communicate to our employees
23         through.
24  Q.   Is there some kind of a website or a hosting page or
25         something that hosts all the company policies and
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 1         documents that the servers, if they wanted to pull,
 2         like, the employee handbook, for example, they could go
 3         in and do that?
 4  A.   That would be in their employee file, the employee
 5         handbook.  Everybody is issued an electronic one when
 6         they complete their employee paperwork online.
 7                   But in regards to employee documents,
 8         training documents, they would have access to via Dine
 9         Plate.  They create their own user name and password,
10         and I guess if they went home, they could log into it,
11         I would assume.
12  Q.   Could they also access, for example, like, a sidework
13         chart if one existed?
14  A.   Online?
15  Q.   Yes.
16  A.   Is there a Trinity one?
17  Q.   Yes.
18  A.   Not that I'm aware of.
19  Q.   Any other documents that are hosted online?
20  A.   Trinity issued?
21  Q.   Yes.
22  A.   No.  Not that I'm aware of.
23  Q.   And the trainers are -- I haven't seen Dine Plate.  I
24         don't know what's in it, so bear with me here.
25                   These servers, they're trained on how to
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 1         provide great service, right?
 2  A.   It's my understanding.  Yes.
 3  Q.   Are they trained on how to perform deep cleans?
 4  A.   Via Dine Plate?
 5  Q.   Or otherwise.
 6  A.   All employees are trained on cleaning.  Yes.
 7  Q.   On deep cleans?
 8  A.   Cleaning.
 9  Q.   Well, there's a distinction I'm making.  So, I've seen
10         documents that reference deep cleaning, and I've seen
11         sidework documents.
12                   Do you understand the distinction of that?
13  A.   Absolutely.
14  Q.   So, just stick with deep cleaning with me for a minute.
15  A.   Sure.
16  Q.   Are they trained specifically on deep cleaning?
17  A.   I don't know "trained" would be the proper word, but
18         exposed to, showed.  Yes, absolutely.
19  Q.   Taught?
20  A.   Absolutely.  Sure.
21  Q.   Is that on Dine Plate?
22  A.   No.
23  Q.   That's --
24  A.   That's Trinity issued.
25  Q.   That's a hands-on kind of thing?
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 1  A.   Trinity created, posted.  Yes.
 2  Q.   What about the sidework, is that something that's --
 3         that's a topic on Dine Plate?
 4  A.   I don't know if on Dine Plate, but I know in the
 5         manuals you have there references, your store sidework
 6         or under shift sidework.
 7  Q.   Okay.  You're pointing at Exhibit 3?
 8  A.   I apologize.  Yes.
 9  Q.   All right.  No need to apologize.
10                   If you turn to the second to last page, Bates
11         No. 75, this is, I think, the only page in this exhibit
12         that references sidework.
13                   Is this what you're referring to?
14  A.   Yes.
15  Q.   Okay.  And this is -- again, this is Exhibit 3, and
16         this is a service module that's no longer being used.
17                   Is sidework also on Dine Plate?
18  A.   I don't -- I am unsure.
19  Q.   Okay.  The servers will be taught how to do sidework as
20         part of the hands-on training, though, right?
21                   MR. THOMAS: Object to lack of foundation.
22                   But you can answer.
23                   THE WITNESS: Yes.  That would be my
24         understanding.
25    //
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 1    BY MR. YOUNG: 
 2  Q.   Have you actually seen the servers being taught how to
 3         do sidework at any point?
 4  A.   Yes.
 5  Q.   Okay.  And they were being taught as part of the
 6         training process?
 7  A.   End of shift, yes.  Um-hmm.
 8  Q.   And just to wrap up this topic.
 9                   All the servers are trained on how to do
10         sidework, right?
11  A.   That would be my expectation.  Yes.
12                   MR. THOMAS: Jesse, if you get to a point
13         where you're switching topics, can we take a break?
14                   MR. YOUNG: Sure.  Yeah.  Give me one second.
15                   MR. THOMAS: Yeah.
16    BY MR. YOUNG: 
17  Q.   If you -- again, sticking with Exhibit 3, these
18         training modules, if you can turn to Bates number page
19         33 and 34.  Just take a look at those two pages, if you
20         could, and let me know when you're ready.
21  A.   Um-hmm.  I'm ready.
22  Q.   All right.  Do you understand -- again, this is a
23         document that's no longer being used, but servers
24         were -- it appears the servers were trained to operate
25         and clean certain equipment; is that right?
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 1  A.   That is correct.
 2  Q.   Is that still the case?
 3  A.   That they're trained to use equipment and clean it?
 4         Yes.
 5  Q.   And do you know if that's part of the Dine Plate
 6         program, or is that more of a hands-on thing?
 7  A.   I believe it's more hands-on.
 8  Q.   Okay.  And, again, all the servers get that same
 9         training, right?
10  A.   That's my assumption.  I'm not there for every
11         training, every server training.
12  Q.   That's your expectation, though, right?
13  A.   That's my assumption.
14  Q.   The reason I say "your expectation," you had said it
15         was your expectation before with the other sidework.
16         That's why I'm asking.
17                   Is it also your expectation that they would
18         learn how to use and clean the equipment, too?
19  A.   Yes.  Just not all this equipment here.
20  Q.   So, not specifically every piece of equipment that's
21         listed on Exhibit 3, on Pages 33 and 34, right?
22  A.   Correct.
23  Q.   You're saying, just generally speaking, whatever
24         equipment they're using, they're being taught how to
25         use it, how to clean it.  Is that fair?
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 1  A.   That's fair.  Yes.
 2                   MR. YOUNG: We can take a break.
 3                   MR. THOMAS: Okay.
 4                    (At 10:18 a.m. to 10:29 a.m., recess was
 5                    taken.)
 6    BY MR. YOUNG: 
 7  Q.   We're back on the record.
 8                   You understand you're still under oath?
 9  A.   Yes, sir.
10  Q.   We were talking about sidework a little earlier.
11                   When are the servers expected to perform
12         their sidework?
13  A.   Well, both throughout their shift, and some are tasks
14         that need to be done throughout their shift.  Some are
15         more geared towards end of shift.
16  Q.   Is there some kind of document that we can look at that
17         would tell us which ones were supposed to be after the
18         shift versus during the shift?
19  A.   No.  I think it's more just -- no offense -- but common
20         sense inside the restaurants of things that need to be
21         done: brewing coffee, getting ice.  If we waited to the
22         end of the shift, we wouldn't be able to serve our
23         guests.
24  Q.   No offense taken.
25  A.   Yup.
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 1  Q.   Are there certain sidework tasks that are just always,
 2         like, end of the shift kind of things?
 3  A.   Yes.
 4  Q.   What would those be?
 5  A.   Rolling silverware.
 6                   I'm thinking.  Sorry.
 7  Q.   Yeah.  Take your time.
 8  A.   Maybe, like, a final restocking of a station, final
 9         cleanups of their tables and their section that they
10         worked in.  Those are things that can be done
11         throughout the shift and need to be done throughout the
12         shift, but they always do a final reset before they
13         leave.
14  Q.   So, like, restocking sugar and syrup and condiments and
15         stuff like that?
16  A.   Condiments, yes.  All of those are correct, but also
17         somebody might be tasked with the beverage station:
18         orange juice, milk, coffee, things like that.
19  Q.   Got it.  And, again, you mentioned common sense.
20                   So, there's no set schedule for this
21         sidework; is that fair to say?
22  A.   For sidework?  That is correct.
23  Q.   Okay.  And so, for during the shift, the servers are --
24         what? -- instructed to just get to it when they can,
25         when they see it, kind of use your common sense kind of
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 1         thing?
 2  A.   Well...
 3  Q.   I guess, what is their instruction?  I guess is my
 4         question.
 5  A.   Yes.  I'm trying to express it.
 6                   Each restaurant is run differently just due
 7         to volume, due to number of employees, how busy it is,
 8         things like that.  So, a manager would say, "Server A,
 9         you're responsible for coffee on this shift.  Server B
10         is responsible for ice.  And we need to keep up with it
11         throughout the shift, so keep an eye on it."
12                   But it's not that sole -- it's not that only
13         server's respons- -- Server A is not the only one
14         responsible for coffee.  Everybody chips in.  But
15         Server A is the one that, "You really need to keep an
16         eye on it."
17  Q.   So, Server A would be primarily responsible for the
18         coffee?
19  A.   Yes.  But the expectation would be everyone chips in.
20  Q.   Got it.  Are there posted charts in the restaurant for
21         sidework?
22  A.   In some stores, yes.
23  Q.   Are they, like, checklists?  Or can you describe those
24         to me, what those charts look like?
25  A.   Every store is different.  I believe we issued those to
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 1         you.  They're all going to list basically the same
 2         tasks.  Like I said, coffee, beverage station, salad
 3         bar.
 4  Q.   Let's take a look at some of those, then.
 5                   All the servers, I think you said, are
 6         required to do deep cleaning of some sort, correct?
 7  A.   All employees, Yes.
 8  Q.   Including servers?
 9  A.   Yes, sir.
10  Q.   Okay.
11                    (Plaintiff's Exhibit No. 5 was marked.)
12    BY MR. YOUNG: 
13  Q.   I'll show you what we've marked as Exhibit 5.
14                   Do you recognize that document?
15  A.   Yes.
16  Q.   For the record, this is Bates No. 77 and 78.
17                   What is this document?
18  A.   This is a section of our overall deep clean schedule.
19         This is designed for -- this is the section that
20         pertains to the servers.
21  Q.   And I think that Trinity had produced the entire deep
22         clean packet, if you will?
23  A.   I believe so, yes.
24  Q.   And that included, I think, all positions, right?
25  A.   I believe so, yes.
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 1  Q.   All right.  And so that Bates No. 275, for example,
 2         there's a -- what appears to be an identical text of
 3         the same document as Exhibit 5 that we were looking at.
 4         It's just in a different format.
 5                   Is there any reason that it's in a different
 6         format that you know about?
 7  A.   It looks like that was formatted to fit onto one page
 8         instead of two pages.
 9  Q.   So, my question is:  Do you know why that is?
10  A.   I don't know.
11  Q.   Just curious.
12  A.   Yeah.
13  Q.   All right.  So, let's look at Exhibit 5.  I think I
14         understand, but just for the record.  It looks like
15         whoever is on the morning shift on Mondays, there's a
16         description of what the deep clean is for that shift
17         for that day.
18                   Am I reading that correctly?
19  A.   That is the intent of what to get done that morning on
20         that day.  Yes.
21  Q.   So, sticking with Monday, the swing shift would have
22         the coffee urns and the ice cream freezer.
23                   Do you see that?
24  A.   Yes, sir.
25  Q.   And so, is the deep clean assigned to all the servers
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 1         for that shift or just one server for that shift?
 2  A.   No.  It's intended to be broken up amongst the entire
 3         position.
 4  Q.   So, in other words, for the morning shift on Mondays,
 5         all the servers on that shift would be responsible for
 6         the service, for the deep clean?
 7  A.   Yes.
 8  Q.   And so on and so forth throughout this entire exhibit;
 9         is that correct?
10  A.   Yes.
11  Q.   And this deep clean document, this applies to all the
12         IHOP Trinity restaurants?
13  A.   That was the intent.  Yes.
14  Q.   Okay.  And all the IHOP restaurants use basically the
15         same menu, right?
16  A.   Yes.
17  Q.   So, it makes sense that all of these would be the same
18         in Exhibit 5 for all the restaurants because they all
19         use syrup, right?  They all had have coffee, right?
20         They all have the same items that you would need for
21         the menu, right?
22                   MR. THOMAS: And I just want to clarify.
23                   Are all IHOPs or all Trinity IHOPs?
24                   MR. YOUNG: Well, all we're talking about
25         today is Trinity IHOPs.
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 1                   MR. THOMAS: Okay.
 2                   MR. YOUNG: That's it.
 3                   THE WITNESS: Everyone of my restaurants has
 4         salt and pepper shakers and syrup caddies and coffee
 5         urns.  Yeah.
 6    BY MR. YOUNG: 
 7  Q.   So, all the deep cleaning in all of the restaurants are
 8         the same because they all have the same items to clean;
 9         is that fair?
10  A.   Yes.
11  Q.   Okay.  All right.
12                    (Plaintiff's Exhibit No. 6 was marked.)
13                   MR. YOUNG: You can move No. 5 aside.
14                   MR. THOMAS: Take a minute to look through
15         that.
16    BY MR. YOUNG: 
17  Q.   So, I'm just showing you what's been marked as
18         Exhibit 6.  Take all the time you need to look at that.
19                   And, by the way, I'm not going to go into
20         depth with everything on the document, but I just want
21         to get your recognition of the document.
22  A.   Yeah.  I recognize it.
23  Q.   All right.  So, what is this document?
24  A.   This is Store 1284's Daily Sidework Book.
25  Q.   And Store 1284 is the Detroit store, right?
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 1  A.   Yes, sir.
 2  Q.   And so, do you know who drafted this document?
 3  A.   I'm not sure which manager did it.
 4  Q.   Do you think it was a manager, though?
 5  A.   I'm quite sure.  Yes.
 6  Q.   Do you know when this document was created?
 7  A.   I do not.
 8  Q.   Any best estimate?
 9  A.   It would just be guessing.
10  Q.   Okay.  And so -- all right.  I'm going to show you a
11         series of these sidework documents, and one thing -- if
12         you can help us, please.  I've got all these documents
13         in one big stack, and I wasn't necessarily sure which
14         documents or which pages went with which documents.
15         So, I've got a big stack of paper, and I had to figure
16         out for myself potentially what was what.
17                   MR. THOMAS: And this might help you, Jesse.
18         Our responses to the request to produce broke them out
19         by Bates number and who, what stores they applied to,
20         both the original and the supplemental.
21                   MR. YOUNG: Very good.
22                   MR. THOMAS: That might help.
23                   MR. YOUNG: Let's go off the record for a
24         second.
25                    (At 10:41 a.m. to 10:42 a.m., discussion
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 1                    held off the record.)
 2                    (Plaintiff's Exhibit No. 7 was marked.)
 3    BY MR. YOUNG: 
 4  Q.   I'll show you what we've marked as Exhibit 7.
 5                   Again, just take a look.  I just want to know
 6         if you recognize it.
 7  A.   Yeah, I recognize it.
 8  Q.   Okay.
 9  A.   But that's Mount Pleasant's.
10  Q.   Okay.  So, this is -- this Exhibit No. 7 comes from the
11         Mount Pleasant store; is that right?
12  A.   I believe so.  Yes.
13  Q.   Again, do you know who would have drafted this
14         document?
15  A.   One of the managers over the years.  Yes.
16  Q.   Do you have any sense of at Exhibit No. 7 how this
17         document is actually used in practice?
18  A.   I can tell you that it's unrealistic, but the intent,
19         it sounds like, is that it's split up across the number
20         of servers that they have working and issued out and
21         split up over different day parts, it looks like.  But
22         that's not a realistic amount of work for a restaurant
23         on a daily basis.
24  Q.   So, fair to say that this is probably kind of
25         ambitious?
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 1  A.   Extremely.  Which is how I knew it was Mount Pleasant.
 2  Q.   Any idea when this document, Exhibit No. 7, was
 3         drafted?
 4  A.   I really couldn't estimate.
 5  Q.   All right.
 6                    (Plaintiff's Exhibit No. 8 was marked.)
 7    BY MR. YOUNG: 
 8  Q.   I'll show you what's been marked as Exhibit No. 8.
 9                   Take a look at this and let me know which
10         restaurant that goes to?
11                   MR. THOMAS: Make sure you look at the whole
12         thing.
13                   THE WITNESS: I will.
14                   I'm not sure which location this is.
15    BY MR. YOUNG: 
16  Q.   So, on the -- on Trinity's discovery responses it
17         appears to indicate Saginaw?
18  A.   Okay.
19                   MR. THOMAS: I'll agree that's what the
20         responses say.
21    BY MR. YOUNG: 
22  Q.   Would that be consistent with your understanding, I
23         guess?
24  A.   I'm trying to...
25  Q.   Or would you have any reason to question that, I guess?
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 1  A.   No.
 2  Q.   Again, do you know who drafted this document?
 3  A.   It would have been a manager at the store level.
 4  Q.   Would you know when that document was drafted?
 5  A.   No, sir.
 6  Q.   All right.  Does Trinity -- the Trinity IHOPs in
 7         Michigan, do they -- is there a uniform sidework chart
 8         that's in use?
 9  A.   No.
10  Q.   Is there one that's ever been in use?
11  A.   Uniform?  No.
12  Q.   I forget what you said.
13                   Is there a written policy regarding sidework
14         for Trinity IHOP?
15  A.   No.  There's an expectation that the restaurant gets
16         cleaned up at the end of the shift and left in good
17         standing for the next server to come in and earn money
18         or cook or whichever position.
19                   But, again, I can't stress enough because
20         each location is different, different day parts are
21         busier, number of employees, things like that, every
22         store.  These are really managed on a daily by the
23         store manager.  It's not something that -- it's not
24         something that I can say every store at this time is
25         going to do this because this store might be busy at
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 1         that time.  This one, you might say, "Great.  It's slow
 2         here."
 3                   So, we really leave the ability to create
 4         these and manage these to ensure that the restaurants
 5         are clean and in good standing and in good condition up
 6         to the store-level management.
 7  Q.   So, the managers are free to, I guess, format the
 8         sidework documents as they see fit, is what it looks
 9         like.  Is that right?
10  A.   Based off what the restaurant needs are.  Yes.
11  Q.   And, I mean, given that the IHOP menus are the same and
12         the items are the same, it seems like the sidework
13         needs would be pretty similar across all the
14         restaurants.
15                   Do you agree with that?
16  A.   The stations and, you know, most of the cleaning tasks
17         would be similar.  Absolutely.
18  Q.   Okay.  So, again, I've looked at all these documents,
19         and if you look through the sidework charts -- and we
20         can do that if you want to -- but it seems to me the
21         tasks that are involved in the sidework are all very
22         similar to the extent that, you know, there's a coffee
23         station, there's a beverage station, there's a syrup
24         shelf, there's a microwave.
25                   All of these sidework things appear to be the
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 1         same across all the restaurants regardless of what's
 2         actually written for sidework?
 3                   MR. THOMAS: I'm just going to object to lack
 4         of foundation.
 5    BY MR. YOUNG: 
 6  Q.   Would you agree with that?
 7  A.   I would agree that the tasks are similar across all
 8         locations.  Yes.
 9  Q.   Okay.  At the Trinity IHOP locations, do all servers
10         need to have sign off from the managers on the
11         sidework?
12  A.   No.
13  Q.   Okay.
14  A.   A physical one, no.  Not that I'm aware of.  Some
15         stores might use one that they've created but...
16  Q.   Well, in the documents it looks like some stores have
17         created that requirement.
18  A.   Yeah.  I read that.
19  Q.   So, I guess my question is:  Does that happen across
20         all locations?
21  A.   No.
22  Q.   Do you have personal knowledge of whether it does or
23         doesn't?
24  A.   I don't recall seeing every store using a sign-out
25         form.
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 1  Q.   Okay.  It's possible that they could use a sign-off
 2         form, and you wouldn't know about it, though?
 3  A.   Yes.
 4                    (Plaintiff's Exhibit No. 9 was marked.)
 5    BY MR. YOUNG: 
 6  Q.   I'll show you what's been marked as Exhibit No. 9.
 7                   Again, just take a look at that and let me
 8         know if you recognize it.
 9  A.   Yeah.  I just don't recall what location it's for.
10  Q.   According to Trinity's supplemental discovery responses
11         this says it's Bloomfield Hills?
12                   MR. THOMAS: Yes.  That's correct.
13    BY MR. YOUNG: 
14  Q.   Any reason to disagree with that?
15  A.   No.
16  Q.   What is this document -- do you know? -- that Exhibit
17         No. 9?
18  A.   A Pre-Shift Guide.
19  Q.   And what is it used for?
20  A.   It looks like assigning positions and responsibilities
21         for all of their positions in the restaurant.
22  Q.   Okay.  And this is the work that's supposed to be done
23         before their shifts?
24  A.   No.
25  Q.   Or is this filled out before their shifts?

Page 79

 1  A.   I believe this is filled out before their shift.
 2  Q.   So, if you know, how -- did you draft this document?
 3  A.   No.
 4  Q.   Do you know who drafted it?
 5  A.   I would assume the manager.
 6  Q.   Do you have any understanding of how this chart on the
 7         right-hand side works with respect to the running
 8         sidework?
 9  A.   Yeah.  This is, as I explained before, of somebody
10         would be responsible for the front of the south drink
11         station.  Somebody would be for the south -- they call
12         that side of the building the south side drink station.
13         Somebody is responsible for condiments, north side of
14         condiments, top salad bar, bottom salad bar.
15                   So, it looks like if this staff or this shift
16         happened to have eight servers on -- is that right?
17         One, two, three, four, five, six, seven, eight.  Yes --
18         then they would say, "Okay.  These eight are going to
19         divide up.  Here's what you're responsible for.  Please
20         keep this up as we go through the shift."
21  Q.   Okay.  So, on the left-hand side, then, where it says
22         "SW," -- and I'm guessing that's sidework -- and they
23         put the number next to the name as far as how they're
24         being assigned?
25  A.   It's what it appears.  "SW," sidework.  Yes.
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 1  Q.   What would "DC" be, if you know?
 2  A.   That's a good question.  Probably deep clean.
 3  Q.   Deep clean.  All right.  Makes sense.
 4                   And do you have any understanding of how that
 5         piece of this form gets filled out for deep clean?
 6  A.   I don't.
 7  Q.   Okay.  All right.
 8                   And if you turn to the second page of Exhibit
 9         No. 9, what is this document, if you know?
10  A.   That's just a flowchart listing table numbers.  So,
11         maybe they would be assigning sections here, assigning
12         specific tables to individual servers.
13  Q.   Okay.  So, would this be kind of a representative of a
14         layout of the restaurant?
15  A.   It's a pretty generic one, but yes.
16  Q.   Roughly speaking?
17  A.   It's pretty generic.  Yes.
18  Q.   Where it says in the middle of the page, "Silverware is
19         a requirement to get Server checkout," that's rolling
20         silverware, I'm guessing?
21  A.   Yes.
22  Q.   Do you have any understanding at all what this little
23         box at the bottom is, "Last years [sic] sales,"
24         "Budgeted sales," et cetera?
25  A.   That's where they set their goals for the day.
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 1  Q.   For the restaurant?
 2  A.   For each individual restaurant.  Yes.
 3  Q.   Okay.  Do you know if any other restaurants use a
 4         Pre-Shift Guide like this other than Bloomfield Hills?
 5  A.   I don't know if anyone has anything like this, but the
 6         concept of what it is of assigning sidework for the
 7         shift is pretty generic, so -- yeah.  I'm not sure if
 8         they have something this structured.
 9  Q.   Is the sidework at other locations assigned out, maybe
10         not like the form on Exhibit 9, but is it all
11         preassigned to each server?
12  A.   Prior to the start of their shift?
13  Q.   Yes.
14  A.   Yes.  Should be.
15  Q.   And do you know if that's typically done by documents
16         like at Exhibit 9 or if it's just verbally
17         communicated?
18  A.   It's probably a combination of both.  Some stores would
19         have a flowchart like this, and they might just circle
20         their sections of what the tables and servers are at
21         and say, "You're going to do Sidework No. 1," or
22         whatever it is.  But, yes, they would communicate it
23         before their shift.
24  Q.   Okay.
25                    (Plaintiff's Exhibit No. 10 was marked.)
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 1    BY MR. YOUNG: 
 2  Q.   I've just shown you what's been marked as Exhibit 10.
 3                   Do you recognize that document?
 4  A.   It's another location's sidework chart.
 5  Q.   Again, Trinity's supplemental responses indicate that
 6         it's from Roseville.
 7                   Do you have any reason to dispute that?
 8  A.   No.
 9                   MR. THOMAS: And, that's correct.
10    BY MR. YOUNG: 
11  Q.   And, again, do you know who drafted this document?
12  A.   The manager.
13  Q.   And do you know when it was drafted?
14  A.   I do not.
15                    (Plaintiff's Exhibit No. 11 was marked.)
16    BY MR. YOUNG: 
17  Q.   I'll show you what's been marked as Exhibit No. 11.
18                   Same question.  Take a look.  Let me know if
19         you recognize it.
20  A.   This is -- I do recognize it, yes.  And this is a
21         store -- I believe I recognize this as Flint.
22  Q.   And that's consistent with the supplemental responses,
23         so that's good.
24                   Again, do you know who drafted this?
25  A.   It would have been the manager.  I do not recall when
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 1         it was drafted.  I'm sorry.
 2  Q.   That's all right.  And it appears with respect to
 3         this -- this is, again, another sidework document,
 4         right?
 5  A.   Looks to be that way.  Yes.
 6  Q.   And it looks like -- I'm just looking at the box
 7         "Checked by Manager."
 8                   Do you see that?
 9  A.   I do.
10  Q.   Is it your understanding this would need to be cleared
11         by the manager before the server left for the day?
12  A.   It appears to be what it's insinuating.  Yes.
13  Q.   Are you familiar with the Server 10-Point Section
14         Check?
15  A.   Not off the top of my head.
16  Q.   Okay.  Have you ever heard of it before?
17  A.   No.
18                    (Plaintiff's Exhibit No. 12 was marked.)
19    BY MR. YOUNG: 
20  Q.   I'll show you what we're marking as Exhibit No. 12.
21                   Same drill.  Please, let me know if you
22         recognize it.
23                   MR. THOMAS: Take a look at the document.
24                   MR. YOUNG: We'll go off the record.
25                    (At 11:03 a.m. to 11:05 a.m., discussion
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 1                    held off the record.)
 2    BY MR. YOUNG: 
 3  Q.   So, we have amended Exhibit 12, and now I'm showing you
 4         the revised Exhibit 12, which is Bates No. 283 through
 5         294.
 6                   Do you recognize that document?
 7  A.   It appears to be a combination of multiple documents.
 8  Q.   Trinity's supplemental responses indicate that that set
 9         of documents or that Exhibit 12 comes from the Royal
10         Oak store?
11                   MR. THOMAS: That's correct.
12    BY MR. YOUNG: 
13  Q.   Again, take a look and let me know if you disagree with
14         that.
15  A.   Again, it appears to be a combination of multiple
16         documents.  So, it's from Royal Oak, then so be it.
17         But this is the server deep clean, which we've already
18         established.
19  Q.   And you're pointing to the first two pages of
20         Exhibit 12?
21  A.   Yes, sir.  And then Page 3 and 4 of this is an excerpt
22         of Mount Pleasant's deep clean list.
23  Q.   Okay.
24  A.   I'm sorry.  Sidework.  Sidework.
25  Q.   Got it.
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 1  A.   And then, this appears to be a store sidework chart.
 2  Q.   So, for the record -- can I see this document?  I just
 3         want to make sure we get this on the record.
 4                   So, as Exhibit No. 12, the first two pages,
 5         Bates No. 283 and 284, are the deep clean document,
 6         correct?
 7  A.   Part of the deep clean document.  Yes.
 8  Q.   For the servers, correct?
 9  A.   Can I see the second page?  Yes.
10  Q.   And the third and fourth pages at Bates No. 285 and 286
11         you said are an excerpt of the Mount Pleasant sidework
12         chart; is that right?
13  A.   It is page -- is that 102?
14  Q.   Okay.
15                   MR. THOMAS: Can you compare the two?
16                   MR. YOUNG: Okay.
17    BY MR. YOUNG: 
18  Q.   So, just for the record, again, on Exhibit 12, Bates
19         Nos. 285 and 286, which were used in the Royal Oak
20         store, is a copy of the sidework chart from the Mount
21         Pleasant store, which we have in Exhibit No. 7 at Bates
22         No. 102 and 104.
23                   Is that right?
24  A.   Of their deep cleans.  Yes.
25  Q.   Right.  The sidework and the deep clean from the Mount
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 1         Pleasant store, right?
 2  A.   It appears to be.  Yes.
 3  Q.   Okay.  All right.
 4                    (Plaintiff's Exhibit No. 13 was marked.)
 5    BY MR. YOUNG: 
 6  Q.   I'll show you what's been marked as Exhibit No. 13.
 7         And take a look at this and let me know if you
 8         recognize it.
 9  A.   I'm unsure of what location it is, but it's a servers'
10         sidework.
11  Q.   Any reason to dispute that it's from the Monroe store?
12  A.   No.
13                   MR. THOMAS: And, that's correct.
14    BY MR. YOUNG: 
15  Q.   Okay.  Again, you don't know who drafted this?
16  A.   No, sir.
17  Q.   You think it was a manager, though?
18  A.   It would be my assumption.  Yes.
19  Q.   And, again, you don't know when this was drafted,
20         right?
21  A.   No, sir.
22                    (Plaintiff's Exhibit No. 14 was marked.)
23    BY MR. YOUNG: 
24  Q.   Exhibit 14.  I'm showing you what's been marked as
25         Exhibit 14.
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 1                   Same questions.  Let me know if you recognize
 2         it.
 3  A.   This looks like a location sidework chart.
 4  Q.   Any reason to dispute this was used in East Lansing?
 5  A.   No.
 6                   MR. THOMAS: That's correct.
 7    BY MR. YOUNG: 
 8  Q.   Have you ever seen this document before?
 9  A.   When I submitted it to -- yes.
10  Q.   So, when it was produced in the case?
11  A.   Correct.
12  Q.   Had you seen it before that?
13  A.   It may be in passing, but not that I can recall.
14  Q.   All right.  Let's take a look at it real quick.  This
15         one is a little different.
16                   What is "Zone Sidework"?  Do you know what
17         that is?
18  A.   It looks like the restaurant appears to break up their
19         dinning room into different zones and has a group of
20         servers responsible for the section versus one server
21         being responsible for a specific number of tables.
22  Q.   Okay.  I see "Zone No. 1: Cho's Apartment."
23                   What is that?  Do you know?
24  A.   Cho is a long-time employee of ours, basically since
25         we've opened, and they gracefully name that section of
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 1         the restaurant "Cho's Apartment."
 2  Q.   That's where he lives?
 3  A.   It's a female.  That's where she lives in the
 4         restaurant.
 5  Q.   Okay.
 6  A.   And our guest lovingly call it the same.
 7  Q.   All right.  Just so the record is clear, we're being
 8         sarcastic when we say "she lives in this zone," right?
 9  A.   Yes.  I am being sarcastic, yes.
10  Q.   Okay.  So, all of the exhibits we've looked at here
11         from Exhibit 6 all the way through 14, these are all
12         server sidework charts.
13                   Is that your understanding?
14  A.   No.  Some of them were deep clean charts.
15  Q.   Right.  Let me re-ask my question.
16                   Exhibit 6 through 14, these all apply to
17         servers; is that correct?
18  A.   Correct.
19  Q.   Were you -- I take it from your previous answer, you
20         were involved in the document production in this case?
21  A.   Yes.
22  Q.   And were you the primary person to go find the
23         documents and produce them?
24  A.   I simply requested them from my restaurants.
25  Q.   Okay.  Tell me about that process.
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 1  A.   I sent an e-mail out and said, "Please provide me any
 2         sidework charts, however you guys manage sidework,
 3         please."
 4  Q.   Okay.  Did you attach the discovery requests?
 5  A.   No.
 6  Q.   Did you otherwise tell them that this was for the
 7         litigation?
 8  A.   No.
 9  Q.   And is Exhibit, I guess, 6 through 14 the extent of the
10         sidework and deep clean charts that you received?
11  A.   It is.
12                   MR. THOMAS: I think you can continue to ask.
13         I'll just note for the record, Jesse, I think one is
14         missing.
15                   MR. YOUNG: Okay.  Fair enough.  And I'll
16         just ask the question just because of that.
17    BY MR. YOUNG: 
18  Q.   So, you've produced every responsive sidework chart or
19         deep clean chart that you received from your e-mail?
20  A.   Yes.  I produced, yes.
21  Q.   To your attorneys?
22  A.   Yes, I did.
23  Q.   Okay.  How does Trinity -- how does Trinity's IHOP
24         restaurants track its servers work time?
25                   MR. THOMAS: I'm just going to object to the
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 1         form of the question.  It's a bit vague.
 2                   But answer, if you know.
 3                   THE WITNESS: I was going to ask for clarity
 4         to your question.
 5    BY MR. YOUNG: 
 6  Q.   Sure.  I can do that.
 7                   Are the servers at Trinity required to log in
 8         and log out for their work shifts?
 9  A.   All employees log in.  All hourly employees clock in
10         and clock out.  Yes.
11  Q.   Which would include servers?
12  A.   All employees.  Yes.
13  Q.   How do the servers clock in and clock out for their
14         shifts?
15  A.   Via MICROS.
16  Q.   That's the POS system?
17  A.   Yes, sir.
18  Q.   How long have they been clocking in and clocking out
19         through MICROS?
20  A.   For at least ten years.
21  Q.   Can you explain to me the process that they would go
22         through to clock in and clock out?
23  A.   Sure.  Some stores have -- some servers have swipe
24         cards.  Some servers have four-digit PIN numbers
25         assigned to them, specific to them, that basically you
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 1         punch -- you clock in, type your number, or swipe your
 2         card.  It will ask you what position you're clocking in
 3         for, and you accept the position.  And there you go.
 4                   And then when you clock out, you swipe your
 5         card or you enter your number.  It's going to ask you
 6         if you're taking a break.  If you say "no," it's going
 7         to say that you're clocking out, and you say "yes."
 8         And that's it.
 9  Q.   Okay.  We talked at the beginning of the deposition
10         about identification numbers for the servers.
11                   Remember that?
12  A.   Um-hmm.
13  Q.   So, I think you mentioned there's an employee ID number
14         for each server, right?
15  A.   Yes.
16  Q.   I think you also mentioned there's a swipe card that's
17         personal to each server?
18  A.   Um-hmm.
19                   MR. THOMAS: Is that a "yes"?
20                   THE WITNESS: Yes.  Sorry.
21    BY MR. YOUNG: 
22  Q.   And now you just said there's also a four-digit number
23         that's associated with each server; is that right?
24  A.   No.  I said some servers have swipe cards.  Some
25         servers use their four-digit Social -- the last four
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 1         digits of, I believe, their Social Security number
 2         which identifies them in MICROS.
 3  Q.   So, on the POS system, the servers either have a card
 4         or this four-digit number?
 5  A.   That is correct.
 6  Q.   And the card or the four-digit number both serve as the
 7         same purpose?
 8  A.   That is correct.
 9  Q.   Okay.  Is Trinity able to print reports of servers'
10         time?
11  A.   We can run payroll reports.
12  Q.   If I wanted to see what Joe Johnson worked last week,
13         could I go into MICROS and print a report to see how
14         many hours he worked last week?
15  A.   In the back office, yes.
16  Q.   And you can do that for all servers, right?
17  A.   Yes.
18  Q.   And all the servers are trained through the POS system,
19         right?
20  A.   I'm not sure.
21  Q.   They're trained on the POS system?
22  A.   How to use the POS system.  Yes, they are.
23  Q.   And as part of that, servers are trained how to track
24         their time?
25  A.   Track their time?  When they clock in -- I apologize.
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 1         When they clock out, MICROS issues them a receipt of
 2         how many hours they worked that shift and also an
 3         ongoing tally for the pay period.  So, a server would
 4         probably tell them during training, "Keep your receipt
 5         each day, and it shows you" -- "it tracks your hours."
 6  Q.   Does Trinity have access to those receipts?
 7  A.   No.  It's one receipt, and it's for the employee.
 8  Q.   I see.  Okay.
 9                   Are the servers trained on how to log in and
10         log out of the POS system?
11  A.   How to clock in and clock out?
12  Q.   Yes.
13  A.   Yes.
14  Q.   Thank you.  And, again, when they're clocking in for
15         the day, they have to select what position they're in,
16         right?
17  A.   Some employees have multiple positions, so some
18         employees would have multiple options.  Yes.
19  Q.   So, if somebody is clocking in as an expo, for example,
20         when they hit "expo" in the computer, then it knows to
21         pay them whatever their hourly rate is for that
22         position?
23  A.   Correct.
24  Q.   And same thing for the servers.  If they're a server
25         and they punch in their four-digit number or swipe
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 1         their card, the computer would know to give them the
 2         tip credit or take the tip credit for that server,
 3         right?
 4  A.   It would pay them the appropriate pay rate.
 5  Q.   Let's talk about servers for a minute.
 6                   When they clock into the MICROS system, is
 7         there any distinction between regular hours worked
 8         versus sidework hours?
 9  A.   I'm not sure I follow your question.
10  Q.   Sure.  If Sally Sue clocks in for her shift, and she's
11         going to spend the first 20 minutes of her shift doing
12         some sidework for some reason, does she have to make
13         that distinction in the system when she clocks in?
14  A.   I don't know of any servers starting their shift doing
15         sidework.
16  Q.   That's not my question.  My question is:  Is there a
17         distinction in the system between sidework and just
18         regular hours worked?
19  A.   No.
20  Q.   Does Trinity IHOP in any way distinguish between how
21         many hours are worked doing sidework versus other
22         duties?
23  A.   No.
24  Q.   Do you know if Trinity's MICROS system is able to make
25         that distinction?
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 1  A.   I don't think so.  Not that I'm aware of.
 2  Q.   Okay.  Do the Trinity IHOPs have any way whatsoever to
 3         quantify the number of hours worked doing sidework by
 4         the servers?
 5  A.   No.
 6  Q.   But you understand one of the issues in this case is
 7         how much time the servers spend doing sidework, right?
 8  A.   I do understand that.
 9  Q.   So, it is your understanding that the only way we're
10         ever going to know how much time is spent doing
11         sidework is based on the servers own estimates?
12                   MR. THOMAS: I'm going to object on
13         foundation.
14                   But you can answer.
15                   THE WITNESS: Can you repeat that again?
16                   MR. YOUNG: I would if I could.
17                   Can you repeat that?
18                    (At 11:22 a.m., the record was read back.)
19                   MR. THOMAS: And I'm just going to object to
20         form and foundation.
21                   You may answer.
22                   THE WITNESS: I would assume -- I would say
23         that it would be anybody's estimate.  My estimate, the
24         employee's estimate.  Yes.
25    //
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 1    BY MR. YOUNG: 
 2  Q.   Okay.  My point is, though, it's going to come down to
 3         people estimating what their time is, right?  Their
 4         sidework time.
 5  A.   It appears that way.  Yes.
 6  Q.   Are you aware of any documents at Trinity IHOP related
 7         to tip pooling or tip sharing?
 8  A.   Not that I'm aware of.  No.
 9  Q.   What, I guess, in the past -- let's say since
10         March 2015.  Okay?
11                   What is your understanding of what the -- any
12         tip pooling or tip sharing process has been or practice
13         has been?
14  A.   Each store was different.  The stores had -- basically
15         the servers would provide a percentage of their sales.
16         At the time, the managers would -- at the time of
17         checkout, the managers would collect them, and they
18         would be disbursed amongst the server assistants.  Some
19         stores would be expos as well, maybe even a host.
20  Q.   So, just to make sure I heard you correctly.
21                   So, the servers would provide the tip outs to
22         the managers, and then the managers would then
23         distribute those to the participants in the tip pool?
24  A.   That is correct.
25  Q.   Do you remember what the percentages were?
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 1  A.   I don't.  Each store, from my understanding, was
 2         different.
 3  Q.   Do you have any understanding if it was one percent of
 4         their sales go to the expo, one percent goes to the
 5         buser, or anything like that?
 6  A.   I don't.  I would be speculating.
 7  Q.   Okay.  You had mentioned the -- let's stick with tip
 8         pooling or tip sharing.
 9                   You understand I'm talking about the same
10         thing when I say "tip pooling" or "tip sharing"?
11  A.   I do.
12  Q.   With respect to the tip pools, you said the servers
13         would tip out to certain other employees, right?
14                   MR. THOMAS: I'm just going to object to the
15         misrepresentation of his testimony.
16                   But answer, if you know.
17                   THE WITNESS: Servers would tip out a
18         percentage of sales, and then that would be disbursed
19         amongst the server assistants, if there was an expo,
20         maybe a host.
21    BY MR. YOUNG: 
22  Q.   So, server assistants, expos, hosts, if they were
23         there?
24  A.   Expos if they were there.
25  Q.   Expos if they were there.
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 1                   Anybody else that they would split the tips
 2         with?
 3  A.   Not that I'm aware of.
 4  Q.   Do you know if any of the Trinity applications required
 5         the servers to participate in the tip pool?
 6  A.   It's my understanding that it was on a voluntary basis.
 7         It kind of grew out of habit, and it was initially a
 8         server suggestion.  I don't recall which location it
 9         was in that it started, but it was initially born in an
10         attempt of gratitude for my server assistants or
11         expeditors helping the servers make more money.
12                   It wasn't a company initiative or our
13         expectation of a server to tip out anybody, but servers
14         that requested the ability to do it and some of the
15         managers allowed it.  It kind of grew from that area.
16  Q.   Did any of the managers forbid it?  Do you know?
17  A.   I believe Flint has not done it for the last year or
18         so, and that was just fine with us.  It was really how
19         stores wanted to do it.
20  Q.   Did the manager at Flint actually specifically prohibit
21         the tip pool?
22  A.   I don't know how he and she came to the conclusion of
23         not wanting to do tip pooling, but they didn't and...
24  Q.   Okay.  And you have been in the restaurant industry a
25         the long time.
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 1                   You understand that tip pooling is a industry
 2         practice that just existed before Trinity, right?
 3  A.   I can't speak for other companies' practices.
 4  Q.   That was a bad question.
 5                   When the servers would tip out a percentage
 6         of their sales, was that somehow documented by the
 7         managers or by the servers?
 8  A.   Not that I'm aware of.
 9  Q.   You said at the end of the server shift, they would get
10         some printout of their hours, right?
11  A.   They would get two things.  So, a server runs a server
12         report.  A server -- the server report outlines what
13         their sales were, how much credit card tips they had
14         and collected, what their discounts were, what their
15         voids were, how many customers they had, what their
16         turn time was, beverage percent, dollar of beverages
17         broken down by juice and coffee and so forth.
18                   It was pretty much a quot- -- for lack of a
19         better term, it was basically a cash register receipt
20         because each server does their own server banking.  So,
21         it was a report of their transactions for the shift.
22                   MR. THOMAS: And I'll just point a guidance
23         there.  Great, you know, detail, and she's awesome but
24         she --
25                   Maybe you are a superhero.  I'm not sure.
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 1                   -- but slow down a little bit in your answer.
 2                   THE WITNESS: Okay.
 3    BY MR. YOUNG: 
 4  Q.   You're fine.  I was waiting to let her -- I don't know
 5         if she was catching up or what.
 6                   Okay.  Let's talk about the server banking
 7         for a second.  How was that tracked?  Is that tracked
 8         through there POS system, too?
 9  A.   Yes.
10  Q.   And that's also tracked by the same four-digit number
11         or the card?
12  A.   Correct.  All transactions are through the POS?
13  Q.   So, with respect to the servers, they have to claim
14         their tips at the end of their shift, right?
15  A.   By law, yes.
16  Q.   Do they -- do they claim their tips, a fair part of
17         their tip pool, for example?  Do they claim their tips
18         before the tip out or after the tip out?  Do you know?
19  A.   I'm not sure to be honest with you.  It could be both,
20         'cause you don't need to clock out -- you don't claim
21         your tips until you actually clock out for a server.
22         They don't need to clock out in order to run their
23         report.  You have to still be on the clock to run your
24         report.  So, some have very well could have tipped out
25         and then calculated what tips they have, and then enter
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 1         that number into the POS.
 2  Q.   Is it also possible that they printed off the report
 3         and then tipped out after they clocked out?
 4  A.   I wouldn't assume that they would be doing sidework and
 5         doing any cash transactions with the manager, giving
 6         their money in the reports, off the clock.  I would
 7         assume they would still be on the clock so -- but I
 8         guess it's possible.
 9  Q.   All right.  Are there any written policies of Trinity
10         with respect to that process?
11  A.   Which process?
12  Q.   The server banking and the server report and the tip
13         out and all of that, just the process for --
14  A.   Definitely not a tip out.  Server banking might be in
15         employee handbook, cash handling.  They're expected
16         to -- they're expected to submit the amount of money
17         that's stated on their server report.  I think the
18         process of that would be more hands-on training as a
19         server is in training.
20  Q.   Are the hourly employees at Trinity paid on a biweekly
21         basis?
22  A.   Biweekly.
23  Q.   Do the tips appear on the pay stubs?
24  A.   The tips claimed?
25  Q.   Yeah.
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 1  A.   I believe so.  I believe so.
 2  Q.   We can look and just find out, right?
 3  A.   Sure.  Yes.
 4  Q.   And we can go back to the POS system and look, if we
 5         wanted to, at the specific server's sales and credit
 6         card sales and all that information that shows up on
 7         the report?
 8  A.   For a certain amount of time.
 9  Q.   Do you know how much time?
10  A.   I believe it might be 30 to 90 days, somewhere between
11         there.
12  Q.   The expos, do they have to run any kind of report at
13         the end of their shift?
14  A.   No.
15  Q.   Does Trinity track how much the expos get by way of
16         their tip outs?
17  A.   No.
18  Q.   Does Trinity require the expos to claim their tip out
19         moneys?
20  A.   No.
21  Q.   Other than the servers, does Trinity require any
22         employees to claim any trip out money they receive?
23  A.   No.  Can I add to that?
24  Q.   Sure.
25  A.   A host would be taking carryouts, and so a host would
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 1         have access to the sale screen, actually, to do
 2         transactions.  So, a host would also be required to
 3         report tips.
 4  Q.   Okay.  So, in the instance, if a host ran some food out
 5         to a car or something or gave somebody a carryout and
 6         they got a tip, they would have to claim it?
 7                   Is that what the purpose is?
 8  A.   No.  If a host was -- a host does carryout orders,
 9         phone-in and take-out orders, so they may be tipped on
10         that.
11  Q.   Okay.
12                    (Plaintiff's Exhibit No. 15 was marked.)
13    BY MR. YOUNG: 
14  Q.   I'll show you what we've marked as Exhibit 15.
15                   Do you recognize that document?
16  A.   Yes, sir.
17  Q.   What is that?
18  A.   It's a description of an expo position.
19  Q.   And would this come from the IHOP Corporate SOP similar
20         to the server description?
21  A.   Possibly, yes.
22  Q.   Is this the same job description that's used throughout
23         all the Trinity restaurants, the IHOP restaurants?
24  A.   To the best of my knowledge, yes.
25  Q.   How long has this particular description been in use,
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 1         as far as you know?
 2  A.   I'm really not sure.  It could be years, I'm assuming.
 3  Q.   Okay.  Are you aware of any servers being disciplined
 4         for not tipping out to other employees?
 5  A.   No.
 6                   MR. YOUNG: Why don't we take a couple minute
 7         break.
 8                    (At 11:37 a.m. to 11:53 a.m., recess was
 9                    taken.)
10    BY MR. YOUNG: 
11  Q.   Just a couple follow-up questions.
12                   You recognize you're still under oath, right?
13  A.   Yes.
14  Q.   With respect to the expos, where in the restaurant did
15         the expos physically work?
16                   Did they work at the food counter?
17  A.   Each shift in each restaurant is different.  They -- it
18         is a combination of both interacting with the guests on
19         the floor and in, what we call, the service passbar
20         area.  So, it's both.
21  Q.   Do they have a station, if you will?
22  A.   We call it "the window."  Yes.
23  Q.   The window?
24  A.   Yes.
25  Q.   Is it the same thing as the food counter?
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 1  A.   Yes.
 2  Q.   The heat lamps and everything?
 3  A.   Yes.
 4  Q.   What uniforms did the expos wear?
 5  A.   Same as the servers, minus the apron.
 6  Q.   Okay.  Do they wear hats?
 7  A.   Some do.  We don't have a whole lot of expos.  Usually
 8         it's the manager that holds the role.
 9  Q.   Does the Trinity IHOP restaurants contract with a
10         cleaning crew for the inside of the restaurants?
11  A.   No.  With the exception of carpet cleaners.
12  Q.   Carpet cleaners.
13                   I think you said you were involved with the
14         document production in this case, right?
15  A.   Yes.
16                    (Plaintiff's Exhibit No. 16 was marked.)
17    BY MR. YOUNG: 
18  Q.   Let's go through what's marked as Exhibit 16.
19                   You've seen this document, right?
20                   MR. THOMAS: Look through the entire
21         document.
22                    (Plaintiff's Exhibit No. 17 was marked.)
23                   THE WITNESS: It looks familiar, but I'm not
24         100 percent sure I've seen this before.
25    //
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 1    BY MR. YOUNG: 
 2  Q.   Okay.  Look at, if you could, on the first page of
 3         Exhibit 16, Request No. 1.
 4                   Do you see that?
 5  A.   Um-hmm.
 6  Q.   It says (reading):
 7                           "All documents concerning,
 8                      reflecting, describing, or pertaining
 9                      to the duties, responsibilities, or
10                      requirements of Plaintiffs and Servers
11                      during the Relevant Time Period
12                      including, but not limited to, job
13                      descriptions."
14                   Did I read that correctly?
15  A.   Yes.
16  Q.   Would the -- I'm sorry.
17                   Was it Dine Plate, the training program?
18  A.   Yes.
19  Q.   Would Dine Plate fall under this request?
20                   MR. THOMAS: I'm just going to object to the
21         extent it calls for a legal conclusion.
22                   But answer, if you know.
23                   THE WITNESS: Would Dine Plate fall under
24         this?
25    //
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 1    BY MR. YOUNG: 
 2  Q.   And specifically I'm looking at documents concerning
 3         responsibilities or requirements of the servers.
 4  A.   Potentially.  It's a training program, yes.
 5  Q.   Did you at any time in this case produce the Dine Plate
 6         documents or the program documents to your counsel?
 7  A.   It was mentioned.
 8  Q.   Okay.  What about the Trinity employee handbooks, did
 9         you at any point produce that to your counsel?
10  A.   I myself did not.  No.
11  Q.   Okay.  What about any other Trinity employee policies
12         outside of the handbook, did you produce any of those
13         to your counsel?
14  A.   Not that I'm aware of.  No.
15  Q.   You're familiar with the job postings that were
16         produced in this case?
17  A.   Yes.
18  Q.   Are those all the job postings that you're aware of?
19  A.   To the best of my knowledge, yes.
20  Q.   I'm sorry.  Where were those posted?
21  A.   Some were ZipRecruiter.  I believe one was
22         PeopleMatter, slash, Snagajob.  One was a flier that is
23         basically a template that can be -- you know, if you
24         change the store location or the position, that could
25         be posted on Craigslist or even handed out in person
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 1         to, like, local schools or things like that.
 2  Q.   Who's typically responsible for putting up the job
 3         postings?
 4  A.   That would be a combination of my field recruiter and
 5         even some of the restaurant managers post on, like,
 6         Craigslist or Facebook or something.
 7  Q.   And did you ask either of the mangers or the field
 8         recruiter for all the job postings?
 9  A.   Yeah.  My field recruiter provided me the flier.  I
10         myself pulled ZipRecruiter, and I had IT pull the
11         descriptions off of PeopleMatter, Snagajob.
12                   We contract with PeopleMatter.  PeopleMatter
13         has connections with -- relationships with Snagajob.  I
14         believe actually Snag a Job bought PeopleMatter, so
15         they kind of do mass postings.  But we list on
16         PeopleMatter and ZipRecruiter.
17  Q.   You had mentioned earlier that you sent out an e-mail
18         to your managers asking for all the sidework charts?
19  A.   Yes.
20  Q.   In that same e-mail, did you request any other types of
21         documents?
22  A.   No.
23                   MR. THOMAS: I'm just going to object to that
24         e-mail.  I'm sorry.  If you just give me some latitude
25         here.
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 1                   Was Trinity's attorneys copied on that
 2         e-mail?
 3                   THE WITNESS: They were.
 4                   MR. THOMAS: I'm just going to object --
 5                   MR. YOUNG: That's fine.
 6                   MR. THOMAS: Okay.
 7    BY MR. YOUNG: 
 8  Q.   Your attorneys in this case, right?
 9  A.   I'm sorry?
10  Q.   Your attorneys that are in this case?
11  A.   Yes.
12  Q.   I think we already talked about this.
13                   But there's no documents showing tip pooling
14         or tip sharing of any kind?
15  A.   Not that I'm aware of.
16  Q.   Did you specifically ask anybody for those kinds of
17         documents?
18  A.   I asked, and that would have been included in -- I
19         believe in the e-mail that I copied our attorneys on.
20                   MR. THOMAS: Then don't talk about the
21         content.
22    BY MR. YOUNG: 
23  Q.   I don't need to know the content.
24                   So, you did ask for those kinds of documents?
25  A.   If anything was there, yes.
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 1  Q.   And you got nothing back in return?
 2  A.   Correct.
 3  Q.   Do the expos train through Dine Plate?
 4  A.   I'm not familiar.  I really don't know.
 5  Q.   Okay.  Do the expos go through training?
 6  A.   Yes.  But I believe it's more geared towards the
 7         service training because there's a lot of the same
 8         training functions.  You have to know the menu.  You
 9         have to interact with guests.  So, I believe it mimics
10         the server training.
11  Q.   You keep saying expos interact with guests.  And I've
12         been to so many restaurants, and I don't think for the
13         life of me I've ever interacted with an expo.
14                   Have you --
15                   MR. THOMAS: I'm just going to object to --
16                   MR. YOUNG: Well, I'm --
17    BY MR. YOUNG: 
18  Q.   So, have you ever seen a customer directly tip an expo?
19  A.   Yeah.
20  Q.   With money?
21  A.   Yes.
22  Q.   Just curious.  Having discussed Exhibit 16, are there
23         any other documents that you think might exist that you
24         haven't produced in response to this response --
25         request?  Excuse me.
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 1  A.   Not to my knowledge.
 2  Q.   I'm going to show you what's been marked as Exhibit 17.
 3                   This is supplemental responses.  Take a look
 4         at these and let me know if you've seen these.  Have
 5         you seen that before?
 6  A.   I don't recall.
 7  Q.   Okay.  Exhibit 16 is dated mid August.  Okay.
 8         Exhibit 17 is dated early September.
 9                   Was there a -- I'm just curious as to why the
10         supplemental production.  Were the sidework charts,
11         like, trickling in over a period of time?
12                   MR. THOMAS: I'm just going to object to the
13         extent it calls for any attorney-client privileged
14         conversations.
15    BY MR. YOUNG: 
16  Q.   That's not what I'm looking for, but I'm just curious.
17                   How did we got a supplement- -- supplemental
18         production?
19                   And what I'm getting at is did you have to go
20         back and ask for more?  Were these things just
21         trickling in over time that you just turned over?  Or,
22         if you even know.
23  A.   I don't actually recall the reason why.
24  Q.   Since September -- today is September 21st.
25                   Since September 5th, have you received any
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 1         additional documents in response to that e-mail that
 2         you sent to your managers?
 3  A.   No.
 4  Q.   Have you sent any additional e-mails to your managers
 5         asking for other documents?
 6  A.   No.
 7                   MR. YOUNG: So, Counsel, I think in my
 8         opinion, the training documents through Dine Plate, the
 9         Employee Handbook, and any other policies probably
10         would have been responsive to our discovery requests.
11         So, I don't know if you agree with me or not, but if
12         you want us to issue, I guess, an additional discovery
13         request, we can do that.  But if you agree with me,
14         maybe you can just supplement again.
15                   MR. THOMAS: I disagree, so if you want to
16         submit an additional request, and I'll clarify on
17         redirect why I disagree.
18                   MR. YOUNG: Great.
19                    (Plaintiff's Exhibit No. 18 was marked.)
20    BY MR. YOUNG: 
21  Q.   I'll show you what's been marked as Exhibit 18.  I hope
22         you recognize that document.
23                   Go ahead and just take a look and let me
24         know.
25  A.   Yeah.  I recognize it.
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 1  Q.   Did you draft this document?
 2  A.   I did not.
 3  Q.   Did you review it before you signed it?
 4  A.   I did.
 5  Q.   After you reviewed it, did you have edits to the
 6         document?
 7  A.   Clarity.
 8  Q.   Okay.  So, corrections, clarifications, things like
 9         that?
10  A.   Correct.
11  Q.   You signed the document.  So, assuming that everything
12         in this document you believe to be accurate; is that
13         right?
14  A.   Yes.
15  Q.   Do you believe anything you've testified to here today
16         changes anything that's in this declaration on
17         Exhibit 18?
18  A.   Not to my knowledge.  No.
19  Q.   On Page 3 at No. 9, you referenced the servers claiming
20         their tips.
21                   You remember we discussed that earlier?
22  A.   Yes.
23  Q.   I think you said you were unsure if they claim their
24         tips before any tip out or after any tip out.
25                   Do you remember that?
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 1  A.   I do.
 2  Q.   Is that when -- in No. 9, when you say there's no
 3         policy or practice required to servers to report
 4         anything other than their actual tips received, that
 5         doesn't change anything you've already testified about?
 6  A.   I'm not following your question.
 7  Q.   Sure.  Well, it says, "Report anything other than their
 8         actual tips received," but it doesn't make any
 9         distinction with any -- before or after any potential
10         tip out, right?
11  A.   Correct.
12  Q.   It doesn't change what you've already testified about,
13         right?
14  A.   Correct.
15  Q.   Has Trinity closed any restaurants since March 2015?
16  A.   No.
17  Q.   And the statements that you're making in your
18         declaration, these are based on your personal
19         observations; is that right?
20  A.   Yes.
21  Q.   How much of your time do you spend in the restaurants
22         themselves, would you say?
23  A.   It varies.  That -- I would say a fair assessment would
24         be 65, 70 percent of my time is spent in the
25         restaurants.
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 1  Q.   How much -- do you have an office somewhere?
 2  A.   Just my home office.
 3  Q.   Your home office.  Okay.
 4                   And how many hours a week do you typically
 5         work?
 6  A.   In restaurants or just...
 7  Q.   For Trinity?
 8  A.   I would say I work, maybe, 80 hours a week.
 9  Q.   Okay.  And when you go to the -- well, when you're
10         working out of your home, are you doing administrative
11         type of work?
12  A.   Yes.
13  Q.   Is that accurate?
14  A.   Yes.
15  Q.   When you're in the restaurants, what are you doing in
16         the restaurants when you're there?
17  A.   It varies.  I could be supporting operations, whether
18         I'd be cooking or expediting or help seating the door,
19         busing tables, running the dish tank, training people,
20         training managers, following up on maybe any action
21         items we may have.  Maybe they just received an
22         inspection.  Maybe they have an inspection coming up.
23         I do interviews for managers when I'm in the
24         restaurants.  It's pretty wide ranging.  Sometimes I'm
25         just doing my computer work while I'm in the
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 1         restaurant.
 2  Q.   The inspections, who comes in to inspect?
 3  A.   IHOP Corporate does and also the health department, and
 4         then IHOP actually contracts out Ecolab, which they do
 5         food safety inspection.
 6  Q.   That's a private company?
 7  A.   Yes.
 8  Q.   How often do the inspections happen?
 9  A.   Once a quarter.
10  Q.   From who?
11  A.   From everybody.  They're all over the place.
12  Q.   So, Corporate comes in once every quarter to inspect?
13  A.   On average, yes.
14  Q.   What are they inspecting?
15  A.   They're looking for -- Corporate does an operational
16         assessment, so they're looking to see how the
17         operations are.  Are the servers following the servers'
18         steps, are the cooks making product per recipe and
19         proper portioning, is the restaurant in good condition,
20         is it clean, is the building in good condition, is the
21         equipment working.  I mean, that's kind of the gist of
22         it.
23  Q.   They're trying to make sure their brand is being --
24  A.   Protected.
25  Q.   -- taken care of?
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 1  A.   That's correct.
 2  Q.   And then you said the health department comes in once a
 3         quarter?
 4  A.   Yeah.  About every 90 days on average.  Yes.
 5  Q.   And they're checking to make sure everything is safe
 6         and clean and all of that, right?
 7  A.   Yes.
 8  Q.   When IHOP Corporate comes in to inspect, is there
 9         anything special that you have to do to prepare for
10         those inspections?
11  A.   No.  For the most part they're unannounced, so we don't
12         have a whole lot of preparation time for them.  And the
13         stuff that they are looking for, our building, you
14         know, brand image.  There's not a whole lot of
15         reactionary time that you get to do something so, no.
16  Q.   What about for the health department?
17  A.   Those are unannounced.
18  Q.   Same kind of a thing?
19  A.   It's food safety.
20  Q.   Did Trinity's IHOP store managers go through training?
21  A.   Yes.
22  Q.   Describe that to me.  What is -- what do they do?
23  A.   I briefly described it when we went through the
24         packets.  They learn all hourly positions.  They learn
25         how to cook.  They will learn how to serve, expedite,
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 1         dish wash, host.
 2                   We typically have a store, too, that is
 3         designated as our training store.  They will -- as
 4         they're going through their hourly positions, that
 5         training looks just like any hourly employee.  They'll
 6         be trained by the hourly employees that we use in the
 7         restaurants.
 8                   And then there's management training, so
 9         they're going to be focused on the administrative part
10         of the business: managing costs, understanding costs,
11         how to do food orders, how to build a schedule, how to
12         manage a schedule, what the inspections look like.
13         Basically the entire process of running a restaurant.
14  Q.   Who conducts their training on the non-hourly work
15         things?
16  A.   Usually the manager inside the training store, and it's
17         also in conjunction with Cecilia Burgoa, who is listed
18         on our org chart as our trainer.
19  Q.   Which of Trinity's IHOP stores are dedicated training
20         stores?
21  A.   Right now it's only Saginaw.  In the past, it's been
22         Dearborn Heights.
23  Q.   When -- just out of curiosity, when was Dearborn
24         Heights doing the training?
25  A.   I want to say two years ago.
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 1  Q.   That's when it stopped doing the training?
 2  A.   That's when it stopped doing the training.  So, prior
 3         to that, it was -- I think they held certification for
 4         about a year.
 5  Q.   And then Saginaw, has that been --
 6  A.   That's been about ten months.
 7  Q.   Okay.  It's only been training for about ten months?
 8  A.   It's been certified as a training store.  Yes.
 9  Q.   Who certifies it?
10  A.   IHOP Corporate.
11  Q.   What makes it -- I guess, what gives it the
12         qualifications to be certified?
13                   Is there anything -- go ahead.
14  A.   Inspection scores.  That's a big piece.  You have to be
15         in compliance with IHOP's ops measurables.
16                   Tenure of management, number of managers in
17         the building, the manager getting certified as a
18         trainer.  There's a process that they have to go
19         through.  That's pretty much it.
20  Q.   And so, all of the managers, when they're getting
21         trained, they go to one of the training stores?
22  A.   Only if it's certified.  So, unfortunately, like I
23         said, out of our 14 years, we've only had two
24         restaurants certified, and they were both for a short
25         amount of time.
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 1  Q.   Where did they go before that?
 2  A.   We just trained in-house, and we would use the top
 3         performing manager.
 4  Q.   Did any of the managers ever go to corporate -- go to
 5         corporate to get any manager training?
 6  A.   That used to be IHOP's Corporate's practice.  They
 7         would go, and they had a program called LOB, which is
 8         an acronym for Leading Our Brand.  That was kind of the
 9         final certification.  But that stopped five years ago,
10         six years ago.
11  Q.   Are servers subject to performance evaluations?
12  A.   Yes.  All employees are.  We're not -- our managers in
13         our restaurants are not consistent.  There's not a
14         scheduled time period of a year when we do them, but
15         yes.
16  Q.   And are they evaluated on the quality of their service
17         to your customers?
18  A.   That's hard to quantify.  We would evaluate them.  So,
19         I believe there might be -- like, service scores might
20         be included on there.  That might be a way we quantify
21         that.
22  Q.   Complaints from customers would probably find their way
23         on an evaluation, I'm guessing?
24  A.   Most likely.
25  Q.   Are they evaluated on sidework?
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 1  A.   Potentially, yes.
 2  Q.   Is there a form that's used for the evaluations?
 3  A.   We -- yes.  Yes, there is.
 4  Q.   Okay.  Have you ever -- you've seen those forms?
 5  A.   Yes.
 6  Q.   Is there a section on those forms for sidework?
 7  A.   I don't recall.
 8  Q.   Are they evaluated on their deep cleans?
 9  A.   I don't think that's listed on there.
10  Q.   What else might they be evaluated on?
11  A.   Maybe attendance, uniform, menu knowledge.
12  Q.   Uniform compliance?
13  A.   Yes, sir.  That's all that I could think of at this
14         moment.
15                   MR. YOUNG: I don't have any further
16         questions.
17                   We are going to hold the deposition open
18         subject to the documents that probably should have been
19         produced, but for today, I don't have any other
20         questions.
21                   MR. THOMAS: Pursuant to the original
22         request, that is?  Your Plaintiff's original document
23         request?
24                   MR. YOUNG: Yeah.  Were there two of them?
25                   MR. THOMAS: No.  Just the one.
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 1                   MR. YOUNG: Yeah.
 2                   MR. THOMAS: Okay.  Let's take a break real
 3         quick and see if I have any questions.
 4                   MR. YOUNG: Sure.
 5                    (At 12:23 p.m. to 12:34 p.m., recess was
 6                    taken.)
 7                             EXAMINATION
 8    BY MR. THOMAS: 
 9  Q.   Mr. Henderson, I've just got a couple of questions to
10         go back over with you.  I'm going to try to do them
11         chronologically in the same order that Mr. Young did it
12         just to kind of keep things straight.
13                   Do you recall towards the beginning of your
14         deposition you went store by store and gave estimates
15         as to how many servers worked at -- or were capable of
16         working at each store?
17  A.   Yes.
18  Q.   Were your estimates purely guesses?
19  A.   Yes.
20  Q.   And do you recall kind of we've spoken -- Mr. Young
21         asked you quite a bit about tip pooling.
22                   Do you recall that?
23  A.   Yes.
24  Q.   How long have you been working for Trinity Restaurant
25         Group?
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 1  A.   Thirteen years.
 2  Q.   Has there ever been a Trinity Corporate policy that
 3         requires tip pooling for any employee?
 4  A.   No.
 5  Q.   I believe you said that tip pooling has been -- is no
 6         longer a practice at any of the Trinity restaurants; is
 7         that right?
 8  A.   That's correct.
 9  Q.   Was that decision made because Trinity felt that tip
10         pooling was somehow being done incorrectly or illegally
11         because of what has been alleged in this lawsuit?
12  A.   No.
13  Q.   And I just want to clarify this.
14                   In your time at Trinity Restaurant Group, has
15         there ever been a uniform policy from Trinity to its
16         restaurants on sidework?
17  A.   No.
18  Q.   So, do you recall testifying when Mr. Young was asking
19         you about servers doing sidework, and I believe you
20         testified that certain sidework is done intra-shift and
21         then at the end of the shift.
22                   Do you recall that?
23  A.   Yes.
24  Q.   Are servers required to do certain sidework at set
25         times during their shifts?
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 1  A.   Certain sidework, yes.
 2  Q.   Does Trinity require that sidework be done in a certain
 3         manner at a set time for each server?
 4  A.   No.
 5  Q.   Is that going to vary based off of store need during
 6         that particular shift?
 7  A.   Absolutely.
 8  Q.   You remember we went through quite a few various
 9         sidework lists for some of Trinity's restaurants?
10  A.   Yes.
11  Q.   So, I believe that's Exhibit 6 through 14?
12  A.   Yes.
13  Q.   Okay.  The sidework list that we reviewed, are those
14         identical across the board?
15  A.   No.
16  Q.   It appears that they vary restaurant by restaurant?
17  A.   Yes.
18  Q.   And so, the server sidework that you looked at with
19         regard to these policies, are servers the only
20         employees who do those tasks?
21  A.   No.
22  Q.   Okay.  Who else would do those?
23  A.   Managers help out.  Expos would help.  Dishwashers or
24         hosts, at times, help.
25  Q.   Okay.  The manner in which those sidework tasks are
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 1         done, is that going to vary by store?
 2  A.   Yes.
 3  Q.   And that's going to vary based off of whatever need
 4         that particular day, that particular shift?
 5  A.   Absolutely.
 6  Q.   Does Trinity Restaurant Group require that servers get
 7         checked out from their manager before they're allowed
 8         to clock out for their shift with regard to their
 9         sidework?
10  A.   No.
11  Q.   Is there any policy regard to that practice, a manager
12         checking a server's sidework before they're allowed to
13         clock out?
14  A.   Trinity issued?  No.
15  Q.   Okay.  I'm going to show you Exhibit 9.  Can you pull
16         out Exhibit 9 from your little packet there?
17                   So, do you remember talking about Exhibit 9,
18         which I believe is the sidework information for
19         Bloomfield Hills?
20  A.   Yes.
21  Q.   So, I believe on the left-hand side on those columns,
22         we established that "SW" stands for sidework; is that
23         right?
24  A.   Yes.
25  Q.   And you testified that you believe that "DC" stands for
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 1         deep clean?
 2  A.   Yes.
 3  Q.   Do you know for a fact that "DC" stands for deep clean?
 4  A.   No.
 5  Q.   Will you pull out Exhibit 12, please.
 6                   So, do you remember testifying about
 7         Exhibit 12, which I believe is the sidework documents
 8         for the Royal Oak restaurant?
 9  A.   Yes.
10  Q.   I believe you testified that some of the documents
11         included with the Royal Oak restaurant appear to be
12         similar or were from the Mount Pleasant restaurant?
13  A.   Yes.
14  Q.   Do you know how Royal Oak got ahold of certain
15         documents from the Mount Pleasant restaurant?
16  A.   No.  I'm not.
17  Q.   Are you aware of whether the documents that Royal Oak
18         has that appear to be similar to Mount Pleasant, was
19         that at the direction of Trinity Corporate to -- from
20         Mount Pleasant to Royal Oak to provide those documents?
21  A.   No.
22                   MR. YOUNG: I'll just object on foundation.
23    BY MR. THOMAS: 
24  Q.   So, the various sidework lists that we looked at for
25         some of the restaurants that Trinity lists, is it
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 1         accurate to say that those lists with various sidework
 2         tasks that are performed at the store level; is that
 3         correct?
 4  A.   Can you repeat that?
 5  Q.   Yeah.  Strike that.  That was a poor question.
 6                   The sidework list that we've looked at for
 7         some of the restaurants, Exhibits 6 through 14, those
 8         list certain sidework tasks that servers perform during
 9         their shift; is that right?
10  A.   Yes.
11  Q.   Are those sidework tasks followed verbatim every single
12         shift?
13  A.   No.
14  Q.   Is it accurate that sidework is going to be determined
15         based off of the specific day, the specific restaurant,
16         the shift, certain factors like that?
17  A.   Yes.
18  Q.   So, it's not going to be the exact same every single
19         day across every single restaurant?
20  A.   No.
21  Q.   Do you remember when Mr. Young asked you if it was one
22         way to -- for, I guess -- strike that question.
23                   Do you remember when Mr. Young was asking you
24         that a server estimating how much time they spend doing
25         sidework was a method of computing the amount of time
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 1         they did doing sidework?
 2  A.   Yes.
 3  Q.   Is it possible that there are other ways to estimate
 4         how much time a server spends doing sidework, and a
 5         server's estimation is simply one form?
 6  A.   Yes.
 7  Q.   Lastly, can you pull out Exhibit 16.
 8  A.   Okay.
 9  Q.   Do you have Exhibit 16?
10  A.   Yes.
11  Q.   So, Mr. Young was asking about Plaintiff's document
12         request, and we focused on No. 1.
13                   You remember testifying about Dine Plate, the
14         training module?
15  A.   Yes.
16  Q.   Is Dine Plate a virtual platform?
17  A.   Yes.
18  Q.   Or a computer-based platform?
19  A.   It's basically a website.  Yes.
20  Q.   Is that a document?
21  A.   No.
22                   MR. THOMAS: I have no further questions.
23                           RE-EXAMINATION
24    BY MR. YOUNG: 
25  Q.   If you printed off the Dine Plate program, would it
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 1         then be a document?
 2  A.   I don't know that you can.
 3  Q.   Okay.  Have you tried it?
 4  A.   I have not.
 5  Q.   All right.  You had just mentioned you were talking
 6         about how to estimate the amount of sidework done, and
 7         you said servers' estimates were not the only form of
 8         estimating that, the amount of that work?
 9  A.   Yes.
10  Q.   What other forms are you aware of that you can use to
11         estimate the amount of sidework that they perform?
12  A.   Managers estimate, my estimate.  I think -- you know,
13         anybody estimating the time is just as valid as the
14         next.
15  Q.   Right.  That's what we talked about earlier, right?
16  A.   Yes.
17  Q.   People's estimations is what we're left with, right?
18  A.   Yes.
19  Q.   We talked about the numbers of employees that work at
20         each location.
21                   Do you remember?
22  A.   Yes.
23  Q.   And you just -- you estimated it before, and now you're
24         saying you're just guessing.  Right?
25  A.   Well, I stated multiple times in the beginning that it
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 1         would be a guess.
 2  Q.   Right.  A guess or an estimate, right?
 3  A.   I stated "guess," I believe, in the beginning.
 4  Q.   It would be an educated guess, though.
 5                   Wouldn't you agree with me?
 6  A.   It would still be a guess.
 7  Q.   Right.  But would you also agree it would be an
 8         educated guess based on your experience with the
 9         company?
10  A.   Yes.
11  Q.   We talked about the company put a stop to the tip
12         pooling practice?
13  A.   Um-hmm.
14  Q.   "Yes"?
15  A.   Yes.  Sorry.
16  Q.   It's okay.
17                   Why specifically did the company stop the
18         practice?
19  A.   It was never a company policy.  We allowed it because
20         it was per an employee's request.  Based on the
21         lawsuit, it sounded like an employee was -- it wasn't
22         helping our moral.  It wasn't helping the culture.
23         Then we're going to remove it.
24  Q.   So, it sounds like it was removed as a potential
25         liability or risk to the company; is that a fair --
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 1  A.   No.
 2                   MR. THOMAS: I'm just going to object to
 3         form.
 4                   But you can answer.
 5                   THE WITNESS: No.
 6    BY MR. YOUNG: 
 7  Q.   Any other reasons why?
 8  A.   I think what I stated was pretty accurate.
 9  Q.   Okay.  You and Mr. Thomas were looking at Exhibit 9,
10         and specifically the sidework acronym and the DC
11         acronym.
12                   Do you have any other explanation for what DC
13         could be?
14  A.   No.
15  Q.   Does it make sense to you that it would be deep clean
16         given where it is on this chart next to sidework?
17  A.   That was my first guess.  Yes.
18  Q.   Okay.  Last couple of questions.
19                   So, Exhibits 6 to 14, these sidework
20         documents.
21  A.   Um-hmm.
22  Q.   You had just testified and agreed with Mr. Thomas that
23         those documents are not verbatim of one another, right?
24  A.   Correct.
25  Q.   Or they're not identical to each other, right?
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 1  A.   Correct.
 2  Q.   That you and I had talked about that the actual duties
 3         of the sidework from restaurant to restaurant don't
 4         really vary as far as which duties are being done,
 5         right?
 6  A.   I agree that all stores have sugars, syrup caddies,
 7         coffee pots, but those forms that you produced to me
 8         are not the same forms.  Those are not the same --
 9  Q.   Obviously, they're not the same, correct?
10  A.   Right.
11  Q.   But the sidework itself, as far as cleaning the sugar
12         caddies and cleaning the syrup stations and beverage
13         stations and et cetera, et cetera, the tasks themselves
14         are all the same across all the restaurants?
15  A.   They're not all the same.
16  Q.   Generally speaking, they're all the same?
17  A.   They're similar.
18  Q.   Yes.  Thank you.
19                   MR. YOUNG: No further questions.
20                   MR. THOMAS: That's it.
21                   MR. YOUNG: Thank you, Mr. Henderson.
22                   THE REPORTER: And just to avoid having to
23         fill out paperwork, can I get any orders on the record,
24         please.
25                   MR. YOUNG: I'll take a rough copy in PDF, or
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Page 133

 1         I don't care how you want to get it to me, an e-trans.
 2                   MR. THOMAS: E-trans mini for me.  I don't
 3         need a physical copy, but as long as it's that and
 4         electronic form of the exhibits.
 5                    (At 12:48 p.m., the deposition concluded.)
 6    //
 7    //
 8   
 9   
10   
11   
12   
13   
14   
15   
16   
17   
18   
19   
20   
21   
22   
23   
24   
25   
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 1  STATE OF MICHIGAN        )
                             )     ss:
 2  COUNTY OF OAKLAND        )
   
 3 
   
 4                 I, Sandra Apley, Certified Shorthand
   
 5       Reporter, a Notary Public acting for the County of
   
 6       Oakland, State of Michigan, do hereby certify that the
   
 7       testimony of ROBERT HENDERSON, whose attached
   
 8       deposition consisting of 132 pages, was taken before me
   
 9       in the above-entitled matter and was by me duly sworn
   
10       at the aforementioned time and place; that the
   
11       testimony was stenographically recorded in the presence
   
12       of said witness and afterwards transcribed by computer
   
13       under my personal supervision; and that the said
   
14       deposition is a full, true, and correct transcript of
   
15       the testimony given by the witness.
   
16                 I further certify that I am not connected by
   
17       blood or marriage with any of the parties or their
   
18       attorneys, and that I am not an employee of either of
   
19       them, nor financially interested in the action.
   
20 
   
21 
   
22                           __________________________
                             Sandra Apley, CSR-8838
23                           Notary Public
                             Oakland County, Michigan
24 
                             My commission expires: 06/08/2022
25 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

  

 

 

Case No. 2:18-cv-10973-DML-EAS 

 

Hon. David M. Lawson 

 

MERCEDES WHITFIELD, on behalf of 

herself and similarly situated employees, 

 

   v. 

 

TRINITY RESTAURANT GROUP,  

LLC, 

   

 

DECLARATION OF JESSE L. YOUNG 

 

 I, Jesse L. Young, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I have personal knowledge of the matters described herein and am competent to 

testify on those matters if necessary. 

2. I submit this declaration in support of Plaintiff’s motion for class certification and 

appointment as class counsel. 

3. I am not under any investigation nor have I ever been sanctioned for any 

professional misconduct by any state bar, professional association, or court. 

4. I am a partner at Kreis, Enderle, Hudgins & Borsos, P.C. and work out of its 

Kalamazoo, Michigan office. My practice primarily involves wage-and-hour litigation under 

federal law (the Fair Labor Standards Act) and various state laws.   

5. My credentials are attached hereto and identify many of my professional 

achievements and activities. 

6. Prior to joining Kreis Enderle, I was a partner at Sommers Schwartz, P.C. in 

Southfield, Michigan where I practiced for approximately 10 years and handled the same type of 

litigation. 
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7. Throughout my career, I have acted as class counsel for plaintiffs in dozens of 

wage-and-hour class and collective actions across the United States, including but not limited to: 

• Matthews v. Hyatt Corporation (W.D.N.C., Case No. 17-cv-0413) 

• Oullette v. Ameridial, Inc. (N.D. Ohio, Case No. 16-cv-2144) 

• Anderson v. The Minacs Group (USA), Inc. (E.D. Mich., Case No. 16-cv-5363) 

• Gullage v. Cognosanto, LLC (M.D. Tenn., Case No. 16-cv-2816) 

• Serbay v. DialogDirect, Inc. (E.D. Mich., Case No. 16-cv-12716) 

• Armstrong v. Concentrix Corporation (N.D. Cal., Case No. 16-cv-5363) 

• Brown v. Permanente Medical Group, Inc. (N.D. Cal., Case No. 16-cv-5272) 

• Owens et al. v. GLH Capital Enterprise, Inc. (S.D. Ill., Case No. 16-cv-1109) 

• Wengerd et. al. v. Self-Reliance, Inc. (S.D. Ohio, 15-cv-0293) 

• Lee v. Asurion Insurance Services et al. (D. Ariz., Case No. 15-cv-2606) 

• Downard v. Reno, Inc. et al. (W.D. Mich., Case No. 16-cv-0927) 

• Bourne v. Ansara Restaurant Group et al. (E.D. Mich., Case No. 16-cv-10332) 

• Rangel v. Compliance Staffing Agency, LLC et al (M.D. Ga., Case No. 15-cv-0008) 

• Padan v. West Corporation (D. Nev., Case No. 15-cv-0394) 

• Kie v. iVox Solutions (S.D. Fla., Case No. 15-cv-14296) 

• Alderoty v. Maxim Healthcare Services (D. Md., Case No. 14-cv-2549) 

• Atkinson v. TeleTech, LLC (S.D. Ohio, Case No. 14-cv-0253) 

• Tarrant v. Sutherland Global Services (W.D.N.Y., Case No. 15-cv-6320) 

• Wright v. Jacob Transportation Services, LLC et al. (D. Nev, Case No. 15-cv-0056) 

• Wilson v. Maxim Healthcare Services (W.D. Wash., Case No. 14-cv-0789) 

• Cardoza v. Bloomin’ Brands Inc. et al. (D. Nev., Case No. 13-cv-1820) 

• Matthews v. Convergys Corp. et al. (W.D.N.C., Case No. 14-cv-0125) 

• Ingram v. Passmore Towing & Recovery (N.D. Ala., Case No. 14-cv-0004) 

• Terry v. TMX Finance LLC et al. (N.D. Ill., Case No. 13-cv-6156) 

• Lawrence vs. Maxim Healthcare Services, Inc. (N.D. Ohio, Case No. 12-cv-2600) 

• Stelmachers vs. Maxim Healthcare Services, Inc. (N.D. Ga., Case No. 13-cv-1062) 

• Williams vs. Sykes Enterprises, Inc. (D. Minn., Case No. 13-cv-0946) 

• Flores vs. Velocity Express, Inc. (N.D. Cal., Case No. 12-cv-5790) 
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8. I am the lead lawyer from the Kreis Enderle firm and have worked on this case 

since its inception and throughout its pendency.  I have been in regular contact with the named 

Plaintiff, Mercedes Whitfield. 

9. As co-lead plaintiffs’ counsel in this case, I, along with my experienced and 

skilled co-counsel, seek appointment as Class Counsel under Rule 23(g).  My co-counsel’s 

declarations are being submitted to the Court contemporaneously. 

10. I am committed to the full preparation of this case through the performance of 

necessary and reasonable discovery and am willing to take this case to trial should that become 

necessary.  I am committed to acting in the best interest of the class, and understand my duties in 

that regard under applicable law. 

 

Dated:  September 25, 2018    ______________________________ 

Jesse L. Young 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 
 

 

 

 

Case No. 2:18-cv-10973-DML-

EAS 

 

Hon. David M. Lawson 

 

MERCEDES WHITFIELD, on 

behalf of herself and similarly 

situated employees, 

 

   v. 

 

TRINITY RESTAURANT 

GROUP, LLC, 

   

 

DECLARATION OF NICHOLAS A. MIGLIACCIO IN SUPPORT  

OF PLAINTIFF’S MOTION FOR CLASS CERTIFICATION 

 

 I, Nicholas A. Migliaccio, declare as follows: 

1. I am a Partner at the law firm of Migliaccio & Rathod LLP 

(“M&R”) and co-lead counsel for Plaintiff and the putative class and 

collective in the above-captioned matter. I submit this declaration in support 

of Plaintiff’s Motion to for Class Certification. I have personal knowledge of 

the information contained herein, and if called as a witness could and would 

testify competently thereto.  

2. My law firm, M&R, is a four-attorney class action firm with a 

national practice and has recovered millions of dollars on behalf of its clients 

since its founding. Attorneys at our firm have extensive experience litigating 
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complex class action litigation – including wage and hour cases – as further 

detailed below. 

3. On March 26, 2018, my firm and co-counsel filed in this Court.  

Prior to filing this action, attorneys at M&R investigated the underlying facts 

and thoroughly researched the relevant law.   

4. Since filing the Action, attorneys at M&R have continued to 

devote significant time to pursuing the interests of the Class, including 

communicating with the named Plaintiff and other opt-in plaintiffs; 

researching viable legal theories to be brought and filed against Defendant; 

assisting with the drafting of Plaintiff’s motion for conditional certification; 

assisting with the drafting of written discovery; reviewing documents 

produced in response to Plaintiff’s discovery requests; assisting with the 

drafting of the instant motion for class certification; and coordinating 

litigation efforts to ensure the efficient progress of the litigation. 

5. With respect to the standing of counsel in this case, I have been 

in practice for 17 years. Over the past 10 years have I have devoted a 

significant portion of my practice to wage and hour litigation as detailed 

herein.  

6. I recently serving as co-counsel along with attorneys at 

Winebrake & Santillo, LLC, in Corbin v. CFRA, LLC, 1:15-cv-00405 
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(E.D.N.C.) in which the court conditionally certified a collective of 

approximately 1,500 servers employed by another IHOP franchisee 

predominantly in North and South Carolina. The parties engaged in extensive 

discovery in the Corbin action and they case ultimately settled for $1.725 

million.  

7. I also recently served as co-counsel in Snodgrass v. Bob Evans, 

Civil No. 12-cv-768 (S.D. Ohio), which involved class and collective action 

claims brought on behalf of assistant managers against Bob Evans.  After 

extensive litigation, the Snodgrass action settled on a collective and class-

wide basis for $16.5 million. In issuing the order granting final approval, the 

court took special note of the “competence of class counsel in prosecuting this 

complex litigation, and the risks associated with the prosecution of the claims 

of the settlement class.” 

8. I additionally recently served as co-counsel in Bland v. Calfrac, 

Civil No. 2:12-cv-1407 (W.D. Pa.), which involved class and collective action 

claims brought on behalf of field operators who worked in the oil and gas 

industry.  After extensive litigation, the Bland action settled on a collective 

and class-wide basis for $6 million. 

9. I also served on the trial team in Stillman v. Staples, Inc., 07-cv-

849 (D.N.J.), in which, after a six-week jury trial, a unanimous jury returned 
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a verdict for almost $2.5 million against Staples on behalf of 342 current or 

former Staples "sales managers" for unpaid overtime under the FLSA.  After 

the verdict, I played a central role in the nearly one dozen wage and hour cases 

against Staples that were consolidated into a single multidistrict litigation, In 

re: Staples, Inc., Employment Practices Wage & Hour Litigation, MDL No. 

2025 (D.N.J.), which later settled for $42 million. 

10. Over the course of my legal career, attorneys at my firm have 

played a significant role in the prosecution of numerous other class action 

lawsuits, including the certification of multiple litigation classes under Rule 

23. A copy of the firm resume of M&R is annexed hereto. 

11. M&R has the resources necessary to effectively prosecute this 

case on behalf of Plaintiff and putative class members, and if my firm is 

appointed as class counsel in this case my firm could and would devote them 

to doing so.  

I declare pursuant to 28 U.S.C. § 1746 that the foregoing is true and 

correct. 

Executed in Washington, D.C., on September 25, 2018. 

                               

/s/ Nicholas A. Migliaccio  

 Nicholas A. Migliaccio  
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412 H St NE, Suite 302, Washington D.C. 20002 

(202) 470-3520 / www.classlawdc.com 

 

 

SUMMARY 

The attorneys at Migliaccio & Rathod LLP (“M&R”) have been collectively practicing 

for over 30 years and have successfully prosecuted a number of noteworthy consumer protection, 

environmental contamination, civil rights, privacy, and wage and hour cases.  The firm’s 

attorneys, located in Washington D.C. and California, focus primarily on class or collective 

actions and take all of their cases on a contingent basis. The attorneys at the firm have litigated 

cases leading to recoveries of hundreds of millions of dollars in recoveries for consumers, 

workers, and other victims of corporate misconduct. M&R has a track record of investing the 

time, energy, and resources necessary to develop cases like this one, which implicate significant 

economic, societal, and health concerns.  

 

NOTABLE CURRENT MATTERS AND SUCCESSES 

o Beture v. Samsung Electronics America, Case No. 17-cv-05757 (D.N.J.). M&R serves 

as co-lead interim class counsel in action brought on behalf of a nationwide class 

arising from a hardware defect affecting hundreds of thousands of Samsung Galaxy 

Note 4 smartphones.  

 

o Wheeler et al. v. Lenovo (United States) Inc., Case No. 13-0007150 (D.C. Sup. Ct.) and 

Kacsuta v. Lenovo (United States), Inc., Case No. 13-00316 (C.D. Cal.). Represented 

plaintiffs in a class action brought on behalf of purchasers of Lenovo laptops that 

suffered from Wi-Fi connectivity problems. Served among the Court-appointed class 

counsel in a nationwide settlement where Lenovo agreed to refund $100 cash or issue 

a $250 voucher (which required no purchase to use) to owners of the laptops. 

 

o In Re: Apple Inc. Device Performance Litigation, 18-md-2827 (N.D. Cal.). M&R is 

serving in an advisory role to a member of the Plaintiff’s Steering Committee on this 

action arising out of Apple’s alleged reduction of iPhone performance in order to 

conceal a latent hardware defect.  

 

o Restaino et al. v. Mario Badescu, Inc., Case No. MID-L-5830-14 (N.J. Super. Ct.). 

Represented 36 individuals who had become physically addicted to undisclosed 

corticosteroids in a purportedly botanical face cream, and sought damages for personal 

injuries arising from the symptoms of topical steroid withdrawal. After three years of 

litigation, the case settled for significant relief to the plaintiffs.  

 

o Peppler, et al. v. Postmates, Inc., Case No. 2015 CA 006560 (D.C. Sup. Ct.) and Singer, 

et al. v. Postmates, Inc., 4:15-cv-01284-JSW (N.D. Cal.).  Represented plaintiffs in a 

wage theft class action against application-based courier startup company, alleging that 

the couriers were misclassified as independent contractors.  M&R was named class 

counsel in the settlement agreement providing for $8.75 million in relief to a 

nationwide class. 
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o Bland v. Calfrac Well Services, Case No. 2:12-cv-01407 (W.D. Pa.). Represented oil 

field workers in a nationwide collective and class action lawsuit against Defendant 

Calfrac Well Services for its alleged failure to properly pay overtime to its field 

operators. After extensive litigation, the case settled for $6 million, which provided a 

gross recovery per class member of between $250 and approximately $11,500. 

 

o Matthews v. TCL Communications et al., Case No. 3:17-cv-95 (W.D.N.C.). Represent 

plaintiffs in a class action brought on behalf of purchasers of Alcatel OneTouch Idol 3 

smartphones who allege that a firmware update removed Band 12 LTE functionality 

from their phones, greatly reducing their functionality. The Court has granted 

preliminary approval of a class action settlement which provides class members with 

either the reinstatement of Band 12 LTE functionality on their phones, or new phones 

with LTE Band 12 functionality.  

 

o Walsh et al. v. Globalstar, Inc., Case No. 3:07-cv-01941 (N.D. Cal.), represented 

Globalstar satellite telephone service customers who brought claims that Globalstar 

knew that it was experiencing failures in its satellite constellation and its satellite 

service was rapidly deteriorating and was no longer useful for its intended purpose, 

yet failed to disclose this information to its potential and existing customers. Served 

as Court-appointed class counsel in a nationwide settlement that provided an 

assortment of benefit options, including, but not limited to, monetary account credits, 

free minutes, or cash back for returned equipment.   

 

o Snodgrass v. Bob Evans, Case No. 2:12-cv-768 (S.D. Ohio). Represented Bob Evans’ 

Assistant Managers in a case alleging that Bob Evans, a restaurant chain with hundreds 

of locations predominantly in the Midwest, had misclassified its Assistant Managers as 

exempt from federal and state overtime laws. After a landmark ruling on the application 

of the so-called “fluctuating workweek” method of payment, the lawsuit settled for 

$16.5 million. The gross recovery per class member was approximately $6,380. In 

issuing its order approving the settlement, the court took special note of the 

“competence of class counsel in prosecuting this complex litigation.” 

 

o Delandro v. County of Allegheny, Case No. 06-927 (W.D. Pa.). Represented pre-trial 

detainees who were subjected to unlawful strip searches prior to their admission at 

Allegheny County Jail, located in Pittsburgh, PA. After winning class certification, 

partial summary judgment on liability, and an injunction, the case settled for $3 million. 

 

o Nnadili v. Chevron, Case No. 02-1620 (D.D.C.). Represented owners and residents of 

properties in the District of Columbia that were contaminated with gasoline 

constituents from leaking underground storage tanks that were installed by Chevron. 

The plaintiffs, who resided in over 200 properties in the Riggs Park neighborhood of 

Northeast Washington, D.C., alleged that Chevron’s contamination interfered with the 

use and enjoyment of their property, impacted their property values, constituted a 

trespass on their land, and caused fear and emotional distress. The United States 
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Environmental Protection Agency conducted an extensive investigation into the 

contamination. After approximately five years of litigation, the case settled for $6.2 

million. 

 

o Corbin v. CFRA, LLC, Case No. 1:15-cv-00405 (M.D.N.C.).  Represented 1,520 

servers in collective action against major IHOP franchise for wage theft violations, 

culminating in $1.725 million settlement.  

 

o Craig v. Rite Aid, Case No. 4:08-CV-2317 (M.D. Pa.).  Represented Rite Aid Assistant 

Managers in a case alleging that Rite Aid had misclassified its Assistant Managers as 

exempt from federal and state overtime laws. Plaintiffs alleged that their primary duties 

involved manual labor such as loading and unloading boxes, stocking shelves, 

cashiering and other duties which are not exempt under federal and state overtime laws.  

After extensive litigation, the case settled for $20.9 million, covering over 1,900 current 

and former assistant store managers. In issuing its order approving the settlement, the 

court stated that the settlement “represents an excellent and optimal settlement award 

for the Class Members” resulting from “diligent, exhaustive, and well-informed 

negotiations.” 

 

o Young v. Nationwide Mut. Ins. Co., 693 F.3d 532, 535 (6th Cir. 2012). Represented 

classes of insureds against several major insurance companies for the failure to use 

technological advances in verifying the addresses of insureds, leading to overcharges.  

Litigation culminated in multi-million dollar settlements.  

 

o Ousmane v. City of New York, Case No. 402648/04 (NY Sup. Ct.).  Represented New 

York City street vendors in a pro bono class action suit against the City of New York 

for excessive fines and helped secure a settlement with a value of over $1 million. 

 

o Stillman v. Staples, Case No. 07-849 (D.N.J.). Represented Staples Assistant Managers 

in Fair Labor Standards Act Claims for unpaid overtime. Served as a member of the 

trial team where the plaintiffs won a nearly $2.5 million verdict against Staples for 

unpaid overtime on behalf of 342 sales managers after a six-week jury trial. After the 

verdict, nearly a dozen wage and hour cases against Staples from across the country 

were consolidated in a multi-district litigation. Served in a central role in the 

consolidated litigation, which lasted nearly two years after the Stillman verdict. The 

consolidated litigation ultimately settled for $42 million. 

 

o In re National Security Agency Telecommunications Records Litigation, Case No. 

3:06-md-01791 (N.D. Cal.). Represented Sprint subscribers in privacy suit against 

telecom companies to enjoin the alleged disclosure to the National Security Agency of 

telephone calling records. Appointed, with co-counsel, interim lead counsel for the 

Sprint subscriber class in the MDL proceedings. The litigation was ultimately 

dismissed after Congress granted retroactive immunity to the telecom companies. 

 

Case 2:18-cv-10973-DML-EAS   ECF No. 27-15   filed 09/25/18    PageID.528    Page 8 of 14



 

4 
 

 

ATTORNEYS 

 

Nicholas A. Migliaccio 

 

Nicholas Migliaccio has been practicing for over 16 years, and litigates across the firm’s 

practice areas. He has successfully prosecuted numerous noteworthy class and mass action cases 

over the course of his career, and has been appointed class counsel in both litigation and 

settlement classes. He has been recognized by his peers as a Superlawyer in 2016, 2017, and 

2018. 

 

Mr. Migliaccio graduated from the State University of New York at Binghamton in 1997 

(B.A., cum laude in Environmental Studies and Philosophy) and received his law degree from 

Georgetown University Law Center in 2001, where he was an Editor of the Georgetown 

International Environmental Law Review. Mr. Migliaccio played a significant role in the 

prosecution of the following notable cases: 

 

• Represented assistant managers in a Fair Labor Standards Act misclassification case and 

served as a member of the trial team for a six-week jury trial that resulted in a $2.5 

plaintiffs’ verdict. After the verdict, nearly a dozen wage and hour cases against the 

defendant from across the country were consolidated in a multi-district litigation. Served 

in a central role in the consolidated litigation, which ultimately settled for $42 million. 

• Represented worker class in wage theft assistant manager misclassification case against 

national restaurant chain that culminated in a $16.5 million settlement 

• Represented worker class in wage theft rate miscalculation case against multinational 

fracking company, resulting in $6 million settlement 

• Represented plaintiffs in a consumer class in defective laptop case against multinational 

computer manufacturer, resulting in a nationwide settlement where defendant agreed to 

refund $100 cash or issue a $250 voucher (which required no purchase to use) to owners 

of the laptops. 

• Represented pre-trial detainees who were subjected to unlawful strip searches prior to their 

admission at Allegheny County Jail, located in Pittsburgh, PA. After winning class 

certification, partial summary judgment on liability, and an injunction, the case settled for 

$3 million. 

• Represented owners and residents of properties in the District of Columbia that were 

contaminated with gasoline constituents from leaking underground storage tanks that were 

installed by a major oil company. The plaintiffs alleged that the contamination interfered 

with the use and enjoyment of their property, impacted their property values, constituted a 

trespass on their land, and caused fear and emotional distress. After extensive litigation, 

the case settled for $6.2 million. 

• Represented New York City street vendors in a pro bono class action suit against the City 

of New York for excessive fines and helped secure a settlement with a value of over $1 

million. 
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Admissions: 

 

• New York 

• Washington, D.C.  

• United States Court of Appeals for the Third Circuit 

• United States Court of Appeals for the Fourth Circuit 

• United States Court of Appeals for the Sixth Circuit 

• United States District Court for the District of Colorado 

• United States District Court for the District of Columbia 

• United States District Court for the District of Maryland 

• United States District Court for the Eastern District of Michigan 

• United States District Court for the Eastern District of New York 

• United States District Court for the Northern District of New York 

• United States District Court for the Southern District of New York 

• United States District Court for the Western District of New York 

• United States District Court for the Western District of Pennsylvania 

 

Education:  

 

• Georgetown University Law Center, J.D., 2001 

• State University of New York at Binghamton, BA, 1997 

Publications and Speaking Engagements: 

 

• Co-authored “Environmental Contamination Treatise: Overview of the Litigation 

Process,” in R. Simons, Ph.D, When Bad Things Happen to Good Property 

(Environmental Law Institute, 2005). 

• Presentation on The Motor Carrier Act Exception to the FLSA’s Overtime Provisions - 

13(b)(1) and the SAFETEA-LU Amendments, Worker’s Injury Litigation Group / Ohio 

Association of Justice Meeting, Winter 2014. 

• Presentation on Litigating Fair Labor Standards Act Collective Action Cases, Worker’s 

Injury Litigation Group / Ohio Association of Justice Convention, Fall 2011. 

Awards: 

• SuperLawyers, 2016, 2017 and 2018 
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Jason S. Rathod 

 

 Jason Rathod litigates class actions across the firm’s areas of practice, including 

consumer protection, worker rights, and civil rights. Mr. Rathod has been appointed class 

counsel in a number of noteworthy class actions and has been the principal brief writer in several 

critical submissions, before trial and appellate courts, that resulted in favorable rulings 

concerning class certification and summary judgment. 

 

Mr. Rathod has been recognized as a leader in his field beyond the courtroom. He is the 

author of several published works, including a law review article on aggregate litigation in poor 

countries. Another recent law review article that he co-authored, comparing public and private 

enforcement in the United State and Europe, was cited by the Consumer Financial Protection 

Bureau in its proposed rule prohibiting class action waivers in the fine print of consumer 

contracts. 

 

Mr. Rathod graduated from Grinnell College in 2006 (B.A. with honors in Political 

Science and Religious Studies). After college, he traveled to Fiji, Mauritius, South Africa, 

Trinidad & Tobago, Guyana, and Suriname on a Watson Fellowship, studying the Indian 

Diaspora. He graduated law school from the Duke University School of Law in 2010, where he 

was an Articles Editor of the Duke Law Journal. In law school, he also worked for the Self-

Employed Women’s Association in Ahmedabad, India on behalf of street vendors seeking an 

injunction against the city government for unlawful harassment and evictions. 

 

Notable Cases Include: 

• Representing consumers at trial in product defect class action;  

• Represented consumer classes in insurance overcharge cases, including by drafting 

appellate briefs about the propriety of class certification. The Sixth Circuit Court of 

Appeals affirmed order for the classes 3-0, leading to several multi-million-dollar 

settlements; 

• Represented worker class in wage theft assistant manager misclassification case against 

national restaurant chain that culminated in a $16.5 million settlement; 

• Represented worker class and collective against multinational startup company for 

Independent contractor misclassification claims, resulting In $8.75 million settlement; 

• Represented worker class in wage theft rate miscalculation case against multinational 

fracking company, resulting in $6 million settlement; 

• Represented over 1,500 servers In multistate collective action, resulting n $1.72 million 

settlement;  

• Represented consumer class in defective laptop case against multinational computer 

manufacturer; and 

• Represented consumer class in defective construction case against multinational home 

builder, drafting key briefs leading to class certification and maintenance of suit in court, 

rather than arbitration. 
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Education: 

• Duke University School of Law, J.D. 2010 

• Grinnell College, B.A., 2006 

Admissions: 

• Illinois 

• Washington D.C. 

• United States District Court for the District of D.C. 

• United States District Court for the District of Maryland 

• United States District Court for the Western District of Pennsylvania 

• United States District Court for the District of Colorado 

• United States District Court for the Eastern District of Michigan 

Publications and Speaking Engagements: 

• Trying the Class Action: Practical Tips from the Pros (June 4, 2015) (panelist) 

• The Arc and Architecture of Private Enforcement Regimes in the United States and 

Europe: A View Across the Atlantic, 14 U.N.H. L. Rev. 303 (2016) (co-authored) 

• Emerging Markets, Vanishing Accountability: How Populations in Poor Countries Can 

Use Aggregate Litigation to Vindicate Their Rights, 24 Transnat’l L. & Contemp. Probs. 

69 (2014) 

• Note: Not Peace, But a Sword: Navy v. Egan and the Case Against Judicial Abdication in 

Foreign Affairs, 59 Duke L.J. 595 (2009) 

Awards: 

• SuperLawyers Rising Stars, 2017 and 2018 
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Esfand Y. Nafisi 

 

 Esfand Nafisi worked for several years at a corporate law firm before joining the 

plaintiffs’ bar. During that time, he quickly demonstrated an aptitude for high-stakes trial work 

and innovation in complex electronic discovery, including the development of statistical 

sampling models, database discovery, and marshaling these tools to develop trial theory. As part 

of a trial team in an antitrust matter brought on behalf of a small corporation, Esfand was 

responsible for managing a team of seven attorneys, preparing witness examinations, creating 

trial demonstratives, and developing case theory and themes. Esfand also represented a Fortune 

100 company in parallel criminal investigations from the U.S. Department of Justice, U.S. Postal 

Inspectors, numerous states’ attorneys general, and FinCEN. In that matter, he played an 

extensive role, including managing a group of 32 attorneys, developed technology-assisted 

review protocols that were vetted and approved by DOJ officials, and developing and drafting 

presentations for high-ranking meetings in a matter that resulted in $100,000,000 settlement.  

Now, as an advocate for consumers and others impacted by corporate misconduct, 

Esfand’s practice focuses on class actions, with a focus on corporate misconduct arising from 

emerging or new technologies.  

 

Notable Cases Include: 

  

• Represented corporate plaintiff in antitrust litigation that settled at trial for $125,000,000. 

Insignia Sys. V. News America Marketing In-Store, Case No. 04-cv-4213 (D. Minn.). 

•     Represented Fortune 500 company in parallel wire fraud and money laundering 

investigations by federal authorities, which settled on favorable terms.  

• Represented consumers in case alleging unlawful concealment of defective graphical 

processing units that led to nationwide repair and reimbursement program. Book v. Apple, 

Case No. 14-cv-04746 (N.D. Cal.). 

• Represented three dozen individuals in consolidated personal injury action arising from 

undisclosed corticosteroids in an over-the-counter face cream. Worked closely with leading 

experts to develop theory of injury arising from topical steroid withdrawal. After three 

years of litigation, achieved more than $16,000,000 in relief to 36 plaintiffs. Restaino et al. 

v. Mario Badescu, Inc., Case No. MID-L-5830-14 (N.J. Super. Ct.). 

• Represented consumers in case against NVIDIA, Inc. related to misrepresentations 

concerning performance of graphics cards.  

 

Education:  

 

• Northwestern University School of Law, J.D. 2009 

• George Mason University, B.S., 2006 

 

Admissions:  

 

• California 

• New York 
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• Washington D.C.  

• United States District Court for the Northern District of California 

• United States District Court for the Eastern District of California 

• United States District Court for the District of Columbia 

 

Publications and Speaking Engagements:  

• Daubert and its Discontents 76 BROOK. L. REV. 131 (2010) (co-authored) 

• Developing Case Theory in Complex Litigations, New York (2011)  

• Of Wheat and Chaff: Predictive Coding in Federal Biomet Case, 159 Chicago Daily Law 

Bulletin 101 (May 22, 2013) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

 

 
 
 
Case No. 2:18-cv-10973-DML-EAS 
 
Hon. David M. Lawson 
 

MERCEDES WHITFIELD, on behalf of 
herself and similarly situated employees, 
 
   v. 
 
TRINITY RESTAURANT GROUP,  
LLC, 
   

 
DECLARATION OF R. ANDREW SANTILLO 

 
I, R. Andrew Santillo, declare, under penalty of perjury and pursuant to 28 

U.S.C. § 1746, that the following facts are true and correct: 

1. I am an attorney at Winebrake & Santillo, LLC (“W&S”) and am 

personally familiar with the firm’s involvement in this litigation. 

2. I submit this declaration to provide the Court with information 

concerning W&S’s qualifications to be appointed co-class counsel pursuant to Fed. 

R. Civ. P. 23(g). 

W&S’s Experience in the Field of Wage and Hour Litigation 

3. Since its founding in January 2007, W&S has exclusively represented 

plaintiffs in employment rights litigation.  W&S is a pure contingency fee law firm 

and is “at risk” in every matter it handles.  W&S never requires a client to pay an 

hourly fee or retainer.  If a matter does not result in a money recovery, W&S recovers 
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nothing.  This is a very risky business.  While W&S has enjoyed substantial success 

over the years, it also has invested thousands of dollars and attorney hours and on 

litigation adventures that have fallen flat and resulted in no recovery.  

4. At the Third Circuit Court of Appeals, W&S lawyers have argued cases 

resulting in the following precedential opinions in the area of wage and hour law:  

Mazzarella v. Fast Rig Support, LLC, 823 F.3d 786 (3d Cir. 2016); Resch v. Krapf’s 

Coaches, Inc., 780 F.3d 869 (3d Cir. 2015); McMaster v. Eastern Armored Services, 

780 F.3d 167 (3d Cir. 2015); Knepper v. Rite Aid Corp., 675 F.3d 249 (3d Cir. 2012). 

5. Many of W&S’s cases are class or collective actions seeking damages on 

behalf of groups of employees.  To date, W&S has resolved 154 separate 

class/collective actions in courts throughout the United States which are identified on 

the attached list.  Various judges have issued opinions favorably commenting on 

W&S’s work in class/collective action lawsuits.1 

                                                 
1   See, e.g., Wolfe v. TCC Wireless, LLC, 2018 U.S. Dist. LEXIS 40596, *2 (N.D. Ill. Mar. 12, 
2018) (W&S and its co-counsel “have significant experience representing parties in complex class 
actions”); Schaub v. Chesapeake & Delaware Brewing Holdings, 2016 U.S. Dist. LEXIS 157203, 
*11 (E.D. Pa. Nov. 14, 2016) (W&S “provided highly competent representation for the Class”); 
Tavares v. S-L Distribution Co., Inc., 2016 U.S. Dist. LEXIS 57689, *43 (M.D. Pa. May 2, 2016) 
(W&S and its co-counsel “are skilled and experienced litigators who have handled complex 
employment rights class actions numerous times before”); Lapan v. Dick’s Sporting Goods, Inc., 
2015 U.S. Dist. LEXIS 169508, *7 (D. Mass. Dec. 11, 2015) (W&S and its co-counsel “have an 
established record of competent and successful prosecution of large wage and hour class actions.”); 
Kiefer v. Moran Foods, LLC, 2014 U.S. Dist. LEXIS 106924, *49 (D. Conn. Aug. 5, 2014) (W&S 
and its co-counsel are “experienced class action employment lawyers with good reputations among 
the employment law bar”);  Young v. Tri County Sec. Agency, Inc., 2014 U.S. Dist. LEXIS 62931, 
*10 (E.D. Pa. May 7, 2014) (W&S “has particular experience with wage and overtime rights 
litigation,” “has been involved in dozen of class action lawsuits in this area of law,” and “have 
enjoyed great success in the field.”); Craig v. Rite Aid Corp., 2013 U.S. Dist. LEXIS 2658, *45 
(M.D. Pa. Jan 7, 2013) (W&S and its co-counsel “are experienced wage and hour class action 
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6. In addition, W&S has successfully resolved hundreds of “individual” 

employment rights actions in which a single plaintiff (or a small group of named 

plaintiffs) alleges violations of federal or state employment laws.  In many of these 

cases, W&S severely discounts its attorney’s fee in order facilitate settlement.  In 

October 2016, W&S received the “Guardian Award” from Friends of Farmworkers in 

recognition of its work on behalf of low-wage workers in individual wage actions in 

and around Philadelphia. 

W&S Attorneys’ Individual Experience 

7. Pete Winebrake (“Winebrake”) graduated in 1988 from Lehigh 

University (magna cum laude) and in 1991 from Temple University School of Law 

(cum laude), where he served as a Managing Editor of the Temple Law Review.   

Winebrake has been a member of the New York bar since 1993 and the Pennsylvania 

bar since 1997.  He also is admitted in the following federal courts:  (i) the United 

States Supreme Court; (ii) the United States Courts of Appeals for the First, Second, 

Third, Seventh, and Tenth Circuits; and (iii) the United States District Courts for the 

Eastern District of Pennsylvania, Middle District of Pennsylvania, Western District of 

Pennsylvania, Eastern District of New York, Northern District of New York, 

Southern District of New York, Western District of New York, Northern District of 

                                                                                                                                                                  
litigators with decades of accomplished complex class action between them and that the Class 
Members have benefitted tremendously from able counsel’s representation”); Cuevas v. Citizens 
Financial Group, 283 F.R.D. 95, 101 (E.D.N.Y. 2012) (W&S has “been appointed class counsel for 
dozens of wage and hour class claims across the country”). 
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Ohio, Northern District of Illinois, District of Colorado, Southern District of Texas, 

and Eastern District of Michigan. 

8. Prior to founding W&S in January 2007, Winebrake held the following 

positions: (i) Law Clerk to Justice William R. Johnson of the New Hampshire 

Supreme Court (9/91-8/92); (ii) Assistant Corporation Counsel at the New York City 

Law Department’s General Litigation Unit (9/92-2/97); (iii) Associate at the 

Philadelphia law firm of Ballard Spahr Andrews & Ingersoll, LLP (2/97-12/98); (iv) 

Deputy City Solicitor and, later, Chief Deputy City Solicitor at the Philadelphia Law 

Department (12/98-2/02); and (v) Non-Equity Partner at the Philadelphia law firm of 

Trujillo Rodriguez & Richards, LLC (3/02-1/07). 

9. Winebrake has personally handled hundreds of civil actions in the 

United States District Courts and has tried at least 15 federal cases to verdict.  The 

great majority of these civil actions have arisen under the Nation’s civil rights or 

employment rights laws. 

10. Winebrake serves pro bono on the Mediation Panel of the United States 

District Court for the Middle District of Pennsylvania.  The Martindale-Hubbell Peer 

Review Rating System gives him an “AV-Preeminent” rating, and the well-known 

“Super Lawyer” publication ranks him as one of Pennsylvania’s “Top 100” lawyers.  

He has lectured on employment law at many organizations, including: Vanderbilt 

University School of Law; the Wharton School of Business at the University of 

Pennsylvania; the Beasley School of Law at Temple University; the University of 

Case 2:18-cv-10973-DML-EAS   ECF No. 27-16   filed 09/25/18    PageID.539    Page 5 of 12



5 
 

Pennsylvania Law School; the Earle Mack School of Law at Drexel University; the 

Pennsylvania Bar Institute; the Workplace Injury Law & Advocacy Group; the 

American Association of Justice; the National Employment Lawyers Association; the 

National Employment Lawyers Association of New York; the Ohio Association of 

Justice, and the Society for Human Resources Management. 

11. R. Andrew Santillo (“Santillo”) graduated in 1998 from Bucknell 

University and in 2004 from the Temple University School of Law, where he served 

as Editor-in-Chief of the Temple Political & Civil Rights Law Review.  Santillo has 

been a member of the Pennsylvania and New Jersey bars since 2004.   He also is 

admitted to the following federal courts: (i) the United States Court of Appeals for the 

Third Circuit and (ii) the United States District Courts for the Eastern District of 

Pennsylvania, Middle District of Pennsylvania, Western District of Pennsylvania, 

District of New Jersey, Northern District of Illinois, District of Colorado, and Eastern 

District of Michigan. 

12. Prior to joining W&S as an equity partner in 2008, Santillo was an 

associate at the firm of Trujillo Rodriguez & Richards, LLC, where he participated in 

the litigation of complex class action lawsuits arising under federal and state wage 

and hour, securities, and antitrust laws. 

13. The Martindale-Hubbell Peer Review Rating System gives Santillo an 

“AV-Preeminent” designation.  Santillo has lectured on wage and hour law topics for 

Bloomberg BNA; the Pennsylvania Bar Institute; the National Employment Lawyers 
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Association; the Workers’ Injury Law & Advocacy Group; the Ohio Association of 

Justice; and the Philadelphia Chinatown Development Corporation.  In 2017, Santillo 

was certified as an Arbitrator by the U.S. District Court for the Eastern District of 

Pennsylvania.  

14. Mark Gottesfeld (“Gottesfeld”) graduated in 2006 from Lehigh 

University (magna cum laude) and in 2009 from Drexel University Earle Mack 

School of Law (cum laude), where he served as an editor on the Drexel University 

Earle Mack School of Law Review.  During law school, Gottesfeld served as a 

Judicial Intern to Pennsylvania Superior Court Judge Jack A. Panella. 

15. Gottesfeld has been a Member of the Pennsylvania and New Jersey bars 

since 2009 and a member of the New York bar since 2010.  He also is admitted to the 

United States District Courts for the Eastern District of Pennsylvania, Middle District 

of Pennsylvania, Western District of Pennsylvania, District of New Jersey, and 

Eastern District of Michigan. 

16. Prior to joining W&S in 2010, Gottesfeld worked at the Philadelphia 

firm of Saltz, Mongeluzzi, Barrett & Bendesky, P.C. 

17. Gottesfeld has lectured on wage and hour issues at the Ohio Association 

of Justice. 
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I HEREBY DECLARE, UNDER PENALTY OF PERJURY AND 
PURSUANT TO 28 U.S.C. § 1746, THAT THE ABOVE FACTS ARE TRUE 
AND CORRECT: 

 
 

September 25, 2018     
Date       R. Andrew Santillo 
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